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SUPERFUND  REFORM  ACT  OF  1994 


TUESDAY,  JUNE  28,  1994 

U.S.  Senate, 
Committee  on  Environment  and  Public  Works, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  10:00  a.m.  in  room 
406,  Dirksen  Senate  Office  Building,  Hon.  Max  Baucus  [chairman 
of  the  committee]  presiding. 

Present:  Senators  Baucus,  Lautenberg,  Chafee,  Reid,  Smith, 
Kempthorne,  Simpson,  Metzenbaum,  and  Graham. 

OPENING  STATEMENT  OF  HON.  MAX  BAUCUS,  U.S.  SENATOR 
FROM  THE  STATE  OF  MONTANA 

Senator  Baucus.  The  committee  will  come  to  order. 

I  welcome  Secretary  Bentsen,  Administrator  Browner  and  all  our 
witnesses  to  this  morning^s  hearing.  There  are  a  lot  of  witnesses 
today,  a  lot  of  ground  to  cover.  I  will  put  my  entire  statement  in 
the  record. 

[Senator  Baucus'  statement  follows:] 

Statement  of  Hon.  Max  Baucus,  U.S.  Senator  from  the  State  of  Montana 

Good  morning.  I  want  to  welcome  Secretary  Bentsen,  Administrator  Browner  and 
all  of  our  witnesses  here  this  morning. 

It's  been  14  years  since  we  created  Superfund — bom  out  of  crisis  to  clean  up 
"Love  Canal,"  "Times  Beach,"  and  other  toxic  dumps.  Since  then  we  have  evacuated 
Love  Canal,  removed  PCB's  from  Times  Beach  and  responded  to  about  3,000  toxic 
emergencies. 

But,  Superfund  has  not  lived  up  to  its  goal  to  quickly  and  economically  clean  up 
toxic  dumps.  Although  EPA  has  listed  over  1,200  sites  for  long-term  Superfund 
cleanup,  fewer  than  200  have  been  cleaned  up. 

•  Despite  its  shortcomings,  Superfund's  underlying  principle  that  the  "polluter 
pays"  has  changed  our  country  for  the  better.  It  has  deterred  pollution.  It  has  en- 
couraged environmental  audits  and  investments  in  technology  that  prevent  pollu- 
tion. It  has  made  people  think  before  they  act.  And  it  has  made  everyone  realize 
pollution  does  carry  a  price  and  that  polluters  must  be  held  accountable. 

Even  so,  Superfund  hasn't  done  the  job.  It  is  best  known  for  expensive  cleanups, 
excessive  delays,  and  for  being  a  cash  cow  for  lawyers. 

PROBLEMS  WITH  SUPERFUND 

Some  blame  Superfund's  problems  on  its  "strict,  joint,  and  several  liability"  sys- 
tem— the  broad  legal  authority  EPA  uses  to  order  any  polluter  at  a  site  to  pay  for 
the  entire  cost  of  cleaning  up  that  site. 

Critics  rightly  argue  that  this  system  forces  EPA  and  industry  to  spend  more  time 
and  money  finding  culprits  than  cleaning  up  contaminated  sites.  But  it  has  also  pro- 
vided the  government  with  the  tools  necessary  to  get  polluters  to  clean  up  their 
mess  at  70  percent  of  all  Superfund  sites. 
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Nonetheless,  when  the  Girl  Scouts,  the  Boy  Scouts,  and  mom  and  pop  businesses 
get  sucked  into  Superfund,  it's  time  to  change  the  system. 

Others  blame  Superfund's  problems  on  its  preference  for  costly  "cadillac"  cleanups 
when  a  less  expensive  remedy  would  do  the  job.  We  spend  almost  $30  million  to 
clean  up  each  site — perhaps  as  much  as  $1  trillion  over  the  next  30  years.  We  are 
throwing  this  money  down  the  drain  if  we  try  to  return  sites  to  pristine  conditions, 
especially  when  its  clear  the  site  will  only  be  used  as  an  industrisd  park. 

Instead,  we  must  clean  up  our  worst  problems  first.  We  must  set  realistic  goals. 
And  we  must  introduce  some  common  sense  and  fairness  into  our  liability  system. 

CRITERIA  FOR  EVALUATING  SOLUTIONS 

As  we  consider  advice  on  how  best  to  introduce  common  sense  into  Superfund  we 
must  measure  the  bill  before  us  today,  and  each  proposal  against  the  following  cri- 
teria: 

It  must  make  Superfund  more  fair  for  everyone  and  not  just  for  some? 

It  must  lower  litigation  costs  and  not  simply  shift  these  costs  to  taxpayers? 

It  must  lead  to  better,  faster  and  less  costly  cleanups  without  creating  dead 
zones? 

Does  it  encourage  the  use  and  development  of  innovative  technology? 

And  it  must  guarantee  a  greater  role  for  States  and  the  public  without  slowing 
progress? 

SUPERFUND  REFORM 

Thirteen  months  ago  Senator  Lautenberg  held  the  first  of  12  heeirings  on 
Superfund.  His  hearings  covered  the  gamut  of  issues — from  liability  to  cleanup 
standards  to  contracts  management. 

Senator  Lautenberg  has  made  a  lot  of  progress  identifying  where  Superfund  is 
working  well  and  where  it  is  broken.  He  has  also  found  a  lot  of  common  ground 
among  diverse  interests  on  how  best  to  fix  Superfund.  And  I  am  grateful  to  Senator 
Lautenberg  and  all  of  the  subcommittee  members  for  their  hard  work. 

I  believe  that  the  bill  reported  by  the  subcommittee,  although  not  perfect,  meas- 
ures up  to  the  criteria  I  just  outlined.  I  believe  the  bill  will  go  a  long  way  toward 
establishing  common-sense  solutions  to  the  problems  that  are  paralyzing  super 
fund. 

The  bill  makes  major  changes  that  I  believe  should  make  Superfund  more  effi- 
cient and  more  effective. 

It  establishes  a  new  allocation  process  to  more  fairly  allocate  liability  and  to  help 
resolve  insurance  claims. 

It  establishes  a  national  goal  and  standards  for  more  predictable  and  effective 
cleanups. 

And  it  provides  greater  involvement  of  States  and  the  public  in  all  parts  of 
Superfund. 

But,  the  bill  reported  by  the  subcommittee  does  not  yet  have  the  bipartisan  sup- 
port it  will  need  to  win  passage.  But  with  more  hard  work  I  believe  that  we  will 
report  a  bipartisan  bill  to  the  Senate  that  will  win  passage. 

Before  we  can  do  that,  the  members  of  this  Committee  have  an  obligation  to  care- 
fully review  this  bill.  And  although  time  is  short,  I  do  not  intend  to  start  asking 
the  Committee  to  take  shortcuts  on  a  bill  as  important  as  reforming  Superfund. 
Every  member  on  this  committee  will  have  an  opportunity  to  raise  their  concerns 
before  I  report  Superfund  legislation. 

In  that  spirit,  I  have  scheduled  today's  hearing  so  that  all  committee  members 
can  have  a  chance  to  put  their  questions  to  Secretary  Bentsen,  Administrator 
Browner  and  seven  nationally  recognized  Superfund  experts.  I  encourage  members 
to  take  advantage  of  this  opportunity. 

Again,  I  want  to  thank  everyone  for  coming  today  and  I  look  forward  to  hearing 
your  views  on  this  very  important  legislation. 

Senator  Baucus.  I'll  get  quickly  to  the  point  so  we  can  go  to  our 
principal  witnesses. 


Thirteen  months  ago,  Senator  Lautenberg  held  the  first  of  12 
hearings  on  Superfund.  These  hearings  covered  a  gamut  of  issues 
from  liability  to  cleanup  standards  to  contracts  management.  We 
made  a  lot  of  progress  identifying  where  Superfund  is  working, 
where  it  is  broken.  We  also  found  a  lot  of  common  ground  among 
diverse  interests  in  how  to  best  fix  Superfund.  I'm  very  grateful  to 
Senator  Lautenberg  and  all  the  subcommittee  members  for  their 
very  diligent  work. 

I  believe  that  the  bill  reported  by  the  subcommittee,  although  not 
perfect,  will  go  a  long  way  toward  establishing  a  common  sense  so- 
lution to  problems  that  are  paralyzing  Superfund.  The  bill  makes 
major  changes  that  I  believe  should  make  Superfund  more  efficient 
and  more  effective.  It  establishes  a  new  allocation  process  to  more 
fairly  allocate  liability  and  to  help  resolve  insurance  claims.  It  es- 
tablishes a  national  goal  and  standards  for  more  predictable  and 
effective  cleanups,  and  it  provides  greater  involvement  of  States 
and  the  public  in  all  parts  of  Superfund. 

But  the  bill  reported  by  the  subcommittee  does  not  yet  have  bi- 

E artisan  support  needed  to  win  passage.  With  more  hard  work,  I 
elieve  we  will  gain  bipartisan  support  so  the  Senate  can  pass 
Superfund  this  year. 

Before  we  can  do  that,  the  members  of  this  committee  have  an 
obligation  to  carefully  review  this  bill,  and  although  time  is  short, 
I  do  not  intend  to  start  asking  the  committee  to  take  shortcuts  on 
a  bill  as  important  as  reforming  Superfund.  Members  on  this  com- 
mittee will  have  an  opportunity  to  raise  their  concerns  before  our 
report  on  Superfund  legislation. 

In  that  spirit,  I  have  scheduled  today's  hearing  so  that  all  com- 
mittee members  can  have  a  chance  to  put  their  questions  to  Sec- 
retary Bentsen,  Administrator  Browner,  and  seven  nationally-rec- 
ognized Superfund  experts.  I  encourage  members  to  take  advan- 
tage of  this  opportunity. 

Again,  I  want  to  thank  the  witnesses  for  coming.  I  assume  that 
we'll  have  greater  Senate  participation  later  on  this  morning. 

With  that,  Mr.  Secretary,  I  urge  you  and  the  Administrator  to 
make  whatever  statements  you  wish.  Your  entire  statements  will 
be  included  in  the  record.  Mr.  Secretary,  why  don't  you  proceed? 

STATEMENT  OF  HON.  LLOYD  BENTSEN,  SECRETARY, 
DEPARTMENT  OF  THE  TREASURY 

Secretary  Bentsen.  Thank  you  very  much,  Mr.  Chairman. 

The  Superfund  is  far  more  than  just  an  environmental  issue.  It 
is  an  economic  and  a  social  issue  as  well.  We've  identified  some 
1,300  Superfund  sites,  but  only  about  20  percent  of  them  have  been 
fully  cleaned  up.  For  every  dollar  spent,  more  than  25  cents  of  that 
dollar  goes  to  pay  lawyers  and  transaction  costs.  Actually,  the  in- 
centives in  the  system  are  all  wrong.  Instead  of  getting  on  with  the 
job  of  cleaning  up  these  sites,  we  fight  to  keep  them  from  cleaning 
up.  The  current  system  is  just  not  working,  and  we  have  to  do  bet- 
ter, and  we  can. 

The  Administration  has  spent  a  considerable  amount  of  time  over 
the  last  year  finding  out  what's  wrong  with  the  system  and  what 
we  think  will  fix  it.  I  know  this  committee,  too,  has  devoted  a  great 
deal  of  time  and  attention  to  the  issue,  it's  been  frustrating.  We  all 


brought  a  number  of  different  ideas  and  views  to  the  table.  It  took 
a  long  time  for  everyone  to  understand  the  other  fellow's  position, 
his  concerns  and  his  problems.  Difficult  process. 

But  the  final  product  is  better  for  having  the  fair  and  open  hear- 
ings of  everyone's  views.  We've  had  a  lot  of  help  from  the  interested 
parties.  And  now  that  we  have  the  Superfund  reauthorization  pro- 
posal, it  addresses  head-on  the  most  serious  problems  in  the  exist- 
ing system.  I'm  getting  optimistic,  I  think  we're  really  getting  to- 
ward a  reasonable  solution. 

I  want  to  go  over  the  most  important  points  with  you.  First,  the 
new  allocation  system  is  a  major  effort  to  apportion  the  responsibil- 
ity for  a  cleanup  early,  efficiently  and  fairly.  For  instance,  there's 
generous  funding  for  orphan  shares.  That  way,  one  party  doesn't 
get  stuck  paying  someone  else's  bill.  It  provides  quick  settlement 
for  those  who  have  only  made  a  small  contribution  to  the  problem, 
for  those  who  generate  and  transport  municipal  solid  waste,  and 
for  parties  who  have  a  limited  ability  to  pay. 

In  addition,  and  this  is  important  to  Treasury,  it  clarifies  liability 
for  lenders  and  for  innocent  landowners. 

I  believe  this  proposal  will  take  a  great  deal  of  the  contention  out 
of  the  liability  process.  For  example,  small  businesses  will  be  able 
to  get  out  early  and  without  great  expense.  The  large  businesses 
that  run  most  of  the  cleanups  will  be  treated  far  more  fairly.  And 
we  should  be  able  to  spend  less  on  litigation  and  more  on  cleaning 
up. 

And  that  last  point's  important,  especially  since  we've  been  de- 
voting far  too  much  to  legal  bills.  That  money  ought  to  be  used  for 
cleanup,  not  for  a  lawyer's  relief  act.  What  we've  fashioned  is  a 
more  coherent  process  to  determine  how  to  clean  up  sites,  to  pro- 
tect our  health  and  our  environment.  It  will  do  more  and  it  will 
save  money.  Ask  anyone.  Our  current  system  is  fragmented  and  in- 
consistent. 

Everyone  agrees  that  we  should  be  able  to  clean  up  these  sites 
at  substantially  lower  costs  than  we  have  thus  far.  I  look  at  it  this 
way.  These  sites  are  as  much  an  economic  hazard  as  they  are  a 
health  hazard.  These  sites  need  to  be  redeveloped  so  they  can  add 
to  the  economic  well-being  of  the  communities  where  they  are  lo- 
cated, not  be  a  drag  on  them.  We  need  to  put  this  land  back  on 
the  tax  rolls,  back  into  productive  use,  something  constructive  for 
the  economy  in  those  areas. 

There's  one  other  point  I  want  to  make.  The  Environmental  In- 
surance Resolution  Fund  could  go  a  long  way  toward  eliminating 
another  source  of  waste  in  the  existing  system,  the  constant  wran- 
gling over  the  insurance  coverage.  So  far,  insurers  have  spent  a 
great  deal  of  money  on  Superfund,  a  great  deal  of  it.  But,  Mr. 
Chairman,  only  12  percent  of  that  money  has  gone  into  cleanups. 
The  rest  has  gone  to  investigating  claims  and  fighting  coverage, 
and  defending  policyholders.  That's  a  terrible  record. 

I  don't  want  to  be  too  quick  to  assess  blame,  because  the  legal 
landscape  has  been  far  from  clear.  And  that's  why  we  came  up  with 
the  Environmental  Insurance  Resolution  Fund.  It  goes  a  long  way 
toward  removing  the  uncertainty  of  litigation  from  the  picture. 
That  allows  us  to  save  on  the  cost  of  resolving  the  coverage  claims. 


And  that  money  can  be  put  to  better  use  cleaning  up  communities, 
instead  of  paying  lawyers  and  consultants. 

I  know  that  no  one  is  happy  with  every  aspect  of  the  reauthoriza- 
tion bill.  No  one  wants  to  have  to  invest  scarce  resources  to  clean 
up  the  problems  of  the  past.  But  it  has  to  be  done.  An  enormous 
amount  of  time  and  effort  has  been  invested  in  reaching  the  appro- 
priate compromises  on  the  difficult  and  delicate  issues  we  face. 

Everyone  in  the  Administration  is  committed  to  streamlining  the 
cleanup  process,  cutting  costs  and  getting  to  more  sites.  The  time 
has  now  come  to  get  on  with  the  passing  of  the  Superfund  reau- 
thorization. I  believe  that  the  proposed  bill  goes  a  long  way  toward 
addressing  the  shortcomings  of  the  present  system.  The  Adminis- 
tration is  happy  to  support  it,  and  I  would  urge  the  committee  to 
support  it  also. 

Thank  you,  Mr.  Chairman. 

Senator  Baucus.  Thank  you,  Mr.  Secretary. 

Administrator  Browner? 

STATEMENT  OF  HON.  CAROL  BROWNER,  ADMINISTRATOR,  EN- 
VIRONMENTAL PROTECTION  AGENCY;  ACCOMPANIED  BY 
ELLIOTT  LAWS,  ASSISTANT  ADMINISTRATOR,  OFFICE  OF 
SOLID  WASTE  AND  EMERGENCY  RESPONSE;  AND  ALICIA 
MUNNELL,  ASSISTANT  SECRETARY  FOR  ECONOMIC  POLICY, 
DEPARTMENT  OF  THE  TREASURY 

Ms.  Browner.  Mr.  Chairman,  it  is  an  honor  to  again  appear  be- 
fore this  committee,  and  to  be  here  today  with  Secretary  Bentsen. 
We  have  worked  with  a  number  of  agencies,  departments  and  oth- 
ers in  the  Administration  in  crafting  the  proposal  that  is  before 
this  committee.  And  we  would  like  to  note  that  the  Department  of 
Treasury  provided  some  important  leadership  within  the  Adminis- 
tration as  we  sought  to  craft  a  proposal  that  would  fundamentally 
change  and  fix  the  Superfund  program. 

The  bill  that  is  before  you  would  allow  us  to  manage  the 
Superfund  program  in  a  way  that  is  faster,  fairer  and  more  effi- 
cient. It  would  allow  us  to  get  on  with  the  job  of  cleaning  up  con- 
taminated lands  and  returning  them  to  productive  community  use. 
We  believe  it  is  extremely  important  that  Superfund  be  reauthor- 
ized this  year.  One  out  of  four  Americans  live  within  four  miles  of 
a  Superfund  site.  Tens  of  thousands  of  small  businesses  are  labor- 
ing under  a  costly  and  unfair  liability  scheme. 

We  are  also  mindful  of  what  occurred  during  the  1986  reauthor- 
ization process,  when  the  pace  and  the  number  of  cleanups  slowed 
dramatically,  the  environmental  technology  advances  essential  to 
cleanups  also  slowed.  And  we  would  like  to  avoid  seeing  that  kind 
of  downturn  in  the  pace  of  the  Superfund  program  with  this  reau- 
thorization. 

The  bill  that  is  before  you  has  strong  support  from  industry, 
small  business,  environmentalists,  community  groups,  environ- 
mental justice  groups,  State  and  local  governments,  the  insurance 
industry.  It  is  the  result  of  more  than  a  year  of  work.  EPA,  I 
brought  together  individuals  from  across  the  country  with  first- 
hand experience  in  the  Superfund  program.  We  spent  almost  a 
year  meeting,  discussing  how  to  fix  the  program. 
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Simultaneous  with  our  process  was  the  process  of  this  keystone 
commission.  The  bill  before  you  merges  recommendations  from 
both  of  those  groups  from  within  the  Administration. 

I  would  like  to  commend  you  for  your  leadership  in  conducting 
these  hearings  and  Senator  Lautenberg  for  the  work  he  has  done 
this  year  to  achieve  reauthorization.  We  look  forward  to  continuing 
to  work  with  you  in  a  bipartisan  way  to  see  the  bill,  to  see  the  law 
reauthorized  this  year. 

If  I  might  mention  six  specific  areas  of  changes,  some  of  which 
Secretary  Bentsen  has  spoken  to,  but  very  briefly 

Senator  Baucus.  Ms.  Administrator,  I  wonder 

Ms.  Browner.  I'll  be  very  brief. 

Senator  Baucus.  I  understand,  Mr.  Secretary,  that  you  are  under 
a  very  tight  schedule,  and  because  a  vote  has  just  commenced,  I 
assume  that  when  we  return,  you  will  not  be  here. 

Do  you  have  time  to  remain  after  this  vote.  Administrator 
Browner? 

Ms.  Browner.  Yes,  certainly. 

Senator  Baucus.  If  that's  the  case,  I  think  I  might  just  ask  the 
Secretary  a  couple  of  quick  questions,  if  I  might. 

Ms.  Browner.  That's  fine. 

Senator  Baucus.  And  if  you  could  defer  the  rest  of  your  state- 
ment until  we  return. 

Mr.  Secretary,  I'd  like  for  you  to  address  your  view  on  the  repeal 
of  the  retroactive  liability  provision.  You  earlier  endorsed  repeal  of 
retroactive  liability,  as  I  understand  it  now,  it's  your  fairly  strong 
view  that  we  should 

Secretary  Bentsen.  I  argued  very  strenuously,  Mr.  Chairman,  to 
eliminate  retroactive  liability.  Because  I  frankly  didn't  think  it  was 
right,  when  people  had  done  things  in  the  past  that  were  legal, 
then  having  to  go  back  and  correct.  I've  moved  from  that  position. 
I  moved  from  that  position  as  I  listened  to  all  of  these  debates.  The 
problem  is  that  if  you  eliminate  it  totally,  then  you  have  to  go  into 
massive  public  works  projects  with  the  Government  cleaning  those 
sites  up.  No  question  in  my  mind  but  that  the  private  sector  does 
it  more  efficiently,  and  at  less  cost. 

Second,  you've  got  another  problem.  Certainly,  some  of  the  more 
responsible  people  have  gone  in  and  cleaned  up  the  site,  gone  to 
enormous  expense.  To  change  the  rules  of  the  game  now,  and  say 
well,  the  rest  of  them  would  not  have  to  do  that,  you  are  in  effect 
punishing  those  people  who  came  forward  and  did  the  job. 

Then  you've  got  a  third  problem — trying  to  decide  how  much  of 
that  waste  was  put  in  before  1980  and  how  much  of  it  was  put  in 
after  1980.  That  becomes  a  very  difficult,  debatable  thing  that 
leads  to  more  controversy,  and  I  think,  to  more  lawsuits. 

So  as  a  practical  matter,  the  deal  had  moved  along  to  this  point 
where  I  think  that  you  cannot  just  eliminate  retroactively. 

Senator  Baucus.  It's  also  your  view,  I  take  it,  that  the  Insurance 
Resolution  Trust  Fund  will  deal  with 

Secretary  Bentsen.  It  steps  in  to  assist  in  that  regard.  And 
that's  another  thing  we've  done,  and  this  is  a  bit  of  rough  justice. 
But  when  we're  talking  about  a  70  percent  retrospective  fee  and  30 
percent  prospective  fee,  the  problem  you  run  into  there  is  trying  to 
balance  the  differences  between  the  companies  and  the  degree  of 


liability  they  have  under  retroactivity.  We  have  done  30  percent  of 
it  on  a  prospective  basis. 

I  would  say,  Mr.  Chairman,  that  is  rough  justice,  and  obviously 
there  would  be  differences  in  the  effectiveness  and  the  fairness  to 
different  companies,  and  obviously  this  committee  and  the  Con- 
gress is  going  to  look  at  that  in  some  depth.  I  know  there  are  dif- 
ferences in  the  industry  insofar  as  views  on  that  one.  But,  of 
course,  you'll  address  that,  and  we  would  not  want  our  70/30  pro- 
posal to  stand  in  the  way  of  what  the  Congress  and  this  particular 
committee  should  resolve. 

Senator  Baucus.  Another  question  deals  with  the  use  of  the  tax 
to  pay  for  the  Administration's  view  of  welfare  reform  or  for  GATT. 
I  have  some  concern  about  that.  When  you  were  Chairman  of  the 
Finance  Committee  and  very  actively  involved  in  the  enactment  of 
the  Superfund  tax,  both  the  excise  tax  as  well  as  the  income  tax, 
it  was  designed  to  pay  for  Superfund. 

And  now  that  we  have  not  yet  reauthorized  Superfund,  although 
I  hope  we  do,  my  concern  is  that  if  we  were  to  go  ahead  and  extend 
the  tax,  that  the  Administration  would  perhaps  use  it  for  welfare 
reform  or  for  GATT.  It  might  turn  out  that  the  cost  to  clean  up  is 
greater  than  we  thought  it  would  be,  then  we  would  have  to  find 
some  other  source  of  revenue  to  pay  for  cleanup. 

But  it  also  tends  to  break  faith,  to  some  degree,  with  the  indus- 
try. If  industry  agrees  to  the  excise  tax  as  well  as  the  income  tax 
knowing  that  it  was  dedicated  to  cleanup  and  now  the  tax  osten- 
sibly would  be  used  or  might  be  used  for  some  other  purpose — wel- 
fare reform  or  for  GATT— I'm  sure  many  of  the  industries  would 
have  some  concern.  I  wonder  if  you  could  comment  on  that? 

Secretary  Bentsen.  Mr.  Chairman,  I  well  understand  that  con- 
cern in  the  industry  and  we  share  that  concern.  And  in  checking 
into  it,  I'm  told  that  the  answer  is  no,  it  would  not  be,  that  any 
appearance  that  the  CEIT  was  paying  for  another  program  is  sim- 
ply the  result  of  budget  scorekeeping  conventions.  If  and  when  the 
CEIT  is  reauthorized,  every  dollar  that's  collected  will  go  into  the 
hazardous  substances  Superfund. 

Every  dollar  taken  out  of  this  trust  will  be  spent  on  the 
Superfund  program.  Under  the  reauthorization  bill,  the  dedicated 
receipts  for  Superfund  will  be  roughly  in  balance  with  the  projected 
outlays.  In  other  words,  all  the  Superfund  taxes  will  be  needed  to 
fund  Superfund  activities.  And  I  think  that's  especially  true  as  the 
funding  for  the  orphan  shares  comes  on  line. 

Senator  Baucus.  I  understand  that.  My  concern,  however,  is  that 
the  shortfall  is  now  being  made  up  within  the  revenue.  As  we  all 
know,  that  might  not  always  be  the  case  in  future  years.  My  time's 
expired.  Senator  Lautenberg? 
Senator  Lautenberg.  Thanks. 
Senator  Baucus.  We  have  a  vote  going  on. 

Senator  Lautenberg.  Yes,  we'll  try  to  be  brief,  as  difficult  an  as- 
signment as  that  is. 
Mr.  Secretary,  nice  to  see  you,  Ms.  Browner,  nice  to  see  you. 
Title  VIII  of  the  bill  creates  a  board  of  directors  to  administer 
this  resolution  fund.  How  is  this  board  accountable  for  the  perhaps 
billions  of  dollars  that  it's  going  to  be  entrusted  with? 
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Secretary  Bentsen.  Senator,  both  the  Attorney  General  and  the 
EPA  Administrator  will  sit  on  that  board.  One  of  them's  going  to 
be  the  chair.  I  might  add,  the  Secretary  of  the  Treasury  is  an  ex- 
ofTicio  member.  Speaking  for  myself  and  I  trust  as  well  the  other 
governmental  members  of  that  board,  we're  certainly  going  to  wel- 
come the  Congressional  oversight  of  the  activities,  including  the 
disbursements. 

The  bill  provides  three  important  safeguards  to  ensure  that  the 
disbursements  are  proper.  First,  it  has  no  bank  account.  All  of  its 
funds  will  be  maintained  in  the  Treasury.  No  expenditure  can  be 
made  without  the  concurrence  of  the  chair,  who's  a  Federal  official. 
Second,  the  disbursements  will  be  made  exactly  the  same  way  as 
they  would  by  a  Federal  agency.  That  is,  they  must  be  approved 
by  the  federally-authorized  certifying  officer,  who  the  bill  provides 
will  be  an  employee  of  the  agency  represented  by  the  chair  of  the 
board. 

And  third,  the  EPA's  Inspector  General  is  given  full  authority  to 
conduct  independent  audits.  I  should  add  that  we  expect  it  to  un- 
dertake spot  audits  of  requests  for  pa3anent.  The  IG  and  its  IRF 
audits,  which  are  backed  up  by  existing  Federal  civil  and  criminal 
penalties  for  making  fraudulent  claims,  sure  ought  to  deter  im- 
proper requests  for  payment. 

In  addition,  the  other  point  you've  got,  Senator,  is  you've  got  that 
insurance  industry  on  that  board  and  it's  their  money.  And  they're 
sure  going  to  see  that  it's  properly  handled. 

Senator  Lautenberg.  If  Secretary  Bentsen  says  so,  it  has  a  de- 
gree of  authenticity  that  doesn't  seem  to  always  impress  those  on 
this  side,  but  Secretary,  it's  nice  to  know  that  you'll  be  on  that 
board  for  many,  many  years. 

[Laughter.] 

Senator  Lautenberg.  Mr.  Secretary,  the  bill  includes  a  fee-shift- 
ing provision,  shift  of  fees,  legal  fees,  etc.  as  an  added  incentive  for 
a  PRP  to  settle  up  and  not  just  go  its  separate  way.  Is  there  a 
precedent  that  you're  aware  of  for  this  kind  of  fee  shifting? 

Secretary  BENTSEN.  No.  You  have  it  under  the  Equal  Access  to 
Justice  Act.  And  there,  the  Federal  government  must  pay  litigation 
costs  of  private  parties  when  the  Government's  position  was  not 
well-founded.  There's  also  fee-shifting  under  our  own  civil  rights 
law.  So  it  is  not  without  precedent. 

Senator  Lautenberg.  Thank  you  very  much. 

Senator  Baucus.  Seeing  you  sitting  there,  I  couldn't  help  but 
wonder  what  is  your  view  of  how  much  the  passage  of  Superfund 
is  going  to  affect  the  value  of  the  dollar. 

[Laughter.] 

Senator  Baucus.  I'll  let  you  speculate  and  answer  that  later. 

Secretary  Bentsen.  You'll  have  to  let  me  think  about  that  one. 

Senator  Baucus.  We'll  be  back  immediately  after  the  vote. 

[Recess.] 

Senator  Baucus.  Ms.  Browner,  thank  you  very  much  for  defer- 
ring questions  that  I  was  able  to  ask,  as  well  as  Senator  Lauten- 
berg, in  view  of  the  Secretary's  schedule.  Thank  you  again  very 
much,  and  why  don't  you  again  proceed  with  your  opening  state- 
ment. 


STATEMENT  OF  HON.  CAROL  BROWNER,  ADMINISTRATOR, 
ENVIRONMENTAL  PROTECTION  AGENCY— Continued 

Ms.  Browner.  Thank  you,  Mr.  Chairman.  And  it  is  again  a 
pleasure  to  be  with  you  and  the  members  of  the  committee. 

If  I  might  briefly  introduce  the  two  people  who  are  joining  me 
today,  Elliott  Laws  is  the  Assistant  Administrator  for  the  Office  of 
Solid  Waste  and  Emergency  Response.  OSWER  is  the  office  of  re- 
sponsibility for  the  Superfund  program.  Alicia  Munnell  is  the  As- 
sistant Secretary  for  Economic  Policy  at  Treasury.  And  they  are 
both  available  to  answer  questions  for  the  members  of  the  commit- 
tee. 

Mr.  Chairman,  I  thought  it  might  be  helpful  if  I  could  briefly  ad- 
dress the  six  areas  of  concern  that  we  believe  the  bill  resolves.  The 
first  area  is  the  need  for  greater  consistency.  One  of  the  most  com- 
mon complaints  that  we  hear  and  that  many  hear  about  in  the 
Superfund  program  is  the  lack  of  consistency.  Cleanup  goals,  rem- 
edies, and  costs  differ  from  site  to  site.  This  inconsistency  contrib- 
utes to  uncertainty,  protracted  evaluation  of  the  sites,  and  higher 
costs. 

Our  proposal  included  in  the  bill  before  you  would  call  for  the 
creation  of  a  formula  for  the  most  common  contaminants.  It  would 
establish  common  cleanup  targets  and  the  result  would  be  to  pro- 
vide a  consistent  level  of  protection  for  every  community,  but  allow 
for  the  inclusion  of  land  use  in  the  development  of  site-specific 
cleanup  plans. 

The  best  example  that  I  can  give  you  is  the  difference  between 
a  site  that  might  be  an  industrial  site  in  the  future  versus  one  that 
would  be  a  residential  site  in  the  future.  It  may  be  that  at  the  in- 
dustrial site  an  asphalt  cap  would  provide  an  equal  level  of  protec- 
tion for  the  citizens  of  that  community  compared  with  the  removal 
of  the  soil  in  a  residential  community  where  children  may  be  play- 
ing and  placing  their  hands  in  the  dirt  and  then  putting  their 
hands  in  their  mouth.  The  goal  is  a  consistent  level  of  protection 
based  on  a  formula  and  the  consideration  of  land  use. 

The  second  issue,  and  Secretary  Bentsen  spoke  to  this,  I'll  speak 
to  it  very  briefly,  is  we  sought  to  address  the  time  and  the  cost  as- 
sociated with  the  extensive  litigation  that  is  now  unfortunately  a 
part  of  this  program.  We  believed  it  was  important  to  secure  a  pro- 
gram that  would  allow  more  money  for  cleanup,  less  money  for  the 
lawyers.  We  have  retained  the  fundamental  principle  that  those 
who  create  the  pollution  must  pay  to  clean  it  up. 

But  we  have  done  so  within  the  context  of  an  allocation  scheme 
that  would  allow  parties  to  pay  their  fair  share,  and  that  would 
create  a  Government-funded  orphan  share  of  $300  million  a  year. 
The  bill  would  protect  banks  and  lenders.  The  agencies  sought  to 
do  that  earlier  by  rule,  but  a  court  ruled  that  we  did  not  have  au- 
thority to  do  that.  We  need  Congress  to  give  us  that  authority  if 
we  are  to  protect  the  banks.  It  would  protect  prospective  pur- 
chasers, and  we're  all  very  aware  of  those  people  who  buy  a  piece 
of  property,  and  had  nothing  to  do  with  its  contamination. 

We  think  they  should  be  protected,  that  they  shouldn't  be  caught 
in  the  Superfund  web.  We  are  quite  confident  that  the  allocation 
scheme  that  we  have  proposed  would  end  most  of  the  litigation 
among  the  private  parties.  There  are  two  types  of  litigation  that 
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occur  in  Superfund,  PRPs  suing  other  PRPs,  and  then  PRPs  suing 
the  insurance  companies.  The  Secretary  spoke  about  the  EIRF, 
which  will  resolve  the  PRP  insurance  company  litigation.  The  allo- 
cation scheme  will  resolve  the  PRP-to-PRP  litigation. 

I  know  there  will  be  a  number  of  questions  on  retroactive  liabil- 
ity and  why  the  Administration  chose  to  retain  it. 

Senator  Chafee.  Could  you  just  explain  that  once  again?  They 
go  before  this  arbitrator,  and  the  PRP  versus  the  other  PRP,  there 
you  get  an  allocation? 

Ms.  Browner.  Precisely. 

Senator  Chafee.  And  now,  presumably,  you  won't  be  able  to  allo- 
cate 100  percent  because  some  will  have  disappeared.  And  the  arbi- 
trator decides  who's  disappeared  and  who's  available? 

Ms.  Browner.  Right.  Within  the  allocation  scheme,  there  would 
be  a  consideration  of  non-viable  parties,  of  those  who  are  no  longer 
around  to  pay  their  fair  share.  And  the  orphan  share  of  the  $300 
million  fund  would  be  available.  The  point  of  the  orphan  share  is 
to  make  the  situation  a  fairer  situation.  It's  an  inducement  for  par- 
ties to  come  to  the  table  to  resolve  who  owes  what. 

And  it  also  serves  to  expedite  the  process,  so  that  we  don't  con- 
tinue the  litigation  that  exists  now  over  whether  Company  A  owes 
11  percent  and  Company  B  owes  15  percent  and  they  go  back  and 
forth  for  a  very  long  time  over  exactly  what  those  percentages  are, 
but  rather,  we  use  the  trust  fund  to  put  a  little  bit  of  Federal 
money  on  the  table  so  that  we  can  get  on  with  the  job  of  cleaning 
up,  get  past  the  allocation  portion  of  the  Superfund  program  and 
into  the  actual  cleanup. 

Senator  Chafee.  But  the  other  question,  excuse  me,  Mr.  Chair- 
man, and  I'll  make  this  brief,  but  you  don't  resolve  the  PRP  versus 
his  insurer.  Doesn't  that  question  remain  open? 

Ms.  Browner.  That  is  what  the  EIRF,  or  the  Environmental  In- 
surance Resolution  Fund,  is  designed  to  address.  Once  the  alloca- 
tion share  is  determined  in  the  allocation  system  with  the  medi- 
ator, then  the  PRP  can  act  as  the  IRF,  instead  of  going  to  their  in- 
surance company  to  make  a  claim  based  on  their  policy,  they  would 
access  the  fund.  We  believe  the  bill  will  resolve  the  intense  areas 
of  litigation,  PRP  to  PRP  with  the  allocation  scheme  and  PRP  to 
insurance  company  through  EIRF. 

Senator  Chafee.  When  the  PRP  makes  the  decision  to  ask  for  an 
allocation  or  decision  from  the  arbitrator,  is  that  final?  In  other 
words,  I  assume  he  can't  appeal  from  that? 

Ms.  Browner.  Essentially,  it  is  a  final  decision  that  the  parties 
agree  to.  If  a  PRP  chooses  not  to  engage  in  the  mediated  allocation 
system,  and  opts  out,  then  joint  and  several  liability  remains  avail- 
able against  that  recalcitrant  party.  The  hammer  of  joint  and  sev- 
eral liability,  which  exists  in  the  law  today,  is  retained,  but  it  is 
only  retained  and  could  only  be  applied  in  the  case  of  a  party  who 
is  unwilling  to  work  cooperatively  to  resolve  their  responsibility. 

Senator  Chafee.  Okay,  thank  you  very  much.  Thank  you,  Mr. 
Chairman. 

Senator  Baucus.  Go  ahead,  Ms.  Browner. 

Ms.  Browner.  The  third  area  that  we  sought,  the  third  problem 
that  we  sought  to  resolve,  was  the  issue  of  the  little  guy.  When  I 
appeared  before  this  committee  previously,  a  number  of  you  spoke 
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about  how  the  Superfund  net  had  been  cast  wider  and  wider,  tinier 
parties  and  smaller  businesses  were  finding  themselves  trapped  in 
the  Superfund  net. 

We  agree  that  is  a  problem.  We  need  the  law  changed,  because 
we  need  to  take  the  "ae  micromis,"  the  little,  parties  out.  The  pro- 
posal that  is  before  you  ensures  that  if  you  sent  a  tiny  amount  of 
hazardous  waste  to  a  site,  or  if  you  are  a  small  business  or  home- 
owner who  has  sent  garbage — your  pizza  boxes  or  your  household 
garbage — to  a  site,  you  are  not  caught  in  Superfund.  The  law 
should  be  very  clear  in  this  respect  in  that  these  parties  would  be 
taken  out. 

For  the  de  minimus  parties,  the  small  businesses  that  sent  small 
amounts  of  hazardous  waste  would  be  given  expedited  settlements. 

The  easiest  way  to  think  about  this  is  to  divide  into  three  cat- 
egories: first,  the  de  minimus  parties — the  homeowners  and  small 
businesses  who  sent  less  than  a  certain  amount  of  hazardous  waste 
or  any  municipal  waste  are  exempted  by  Superfund  and  clearly  out 
of  the  program. 

For  the  second  group,  the  de  minimus  small  businesses  who  may 
have  engaged  in  a  business  that  resulted  in  some  hazardous  waste 
above  a  certain  threshold,  the  law  would  provide  for  an  expedited 
settlement.  They  don't  have  to  go  out  and  employ  lawyers  for  a 
lengthy  litigation  process.  There  is  a  requirement  that  EPA  settle 
with  them  on  an  expedited  basis,  and  for  non-de  minimus  contribu- 
tors, their  ability  to  pay  is  taken  into  account. 

The  third  category  would  be  the  large  parties — the  PRPs  who 
would  come  to  the  table  in  an  allocation  system.  We've  also  in- 
cluded a  provision  addressing  the  concerns  of  municipal  govern- 
ments. The  liability  of  generators  and  transporters  of  municipal 
solid  waste  would  be  eliminated  under  specified  circumstances.  Mu- 
nicipal owners  and  operators  would  be  capped  at  10  percent  of  the 
total  cost  of  cleanup  at  a  site,  and  their  ability  to  pay  would  be 
taken  into  account. 

The  fourth  area  that  we  sought  to  address  was  the  area  of  com- 
munity involvement.  Communities  have  not  been  involved  in  the 
decisions  affecting  them,  in  the  cleanup  plans,  and  in  the  future 
land  use  decisions.  We  think  it  is  essential  that  in  reauthorizing 
Superfund  we  make  community  involvement  an  integral  part  of  the 
Superfund  cleanup  from  the  time  contamination  is  discovered  to 
the  time  it  is  cleaned  up. 

We  have  proposed  two  mechanisms — community  working  groups 
(CWGs)  at  each  site  and  community  information  and  access  offices 
(CIAOs)  in  each  State.  The  CIAOs  would  serve  as  mechanisms  for 
ensuring  that  information  was  available  on  individual  sites  to  the 
community  working  groups. 

The  fifth  area  we  sought  to  address  was  the  relationship  between 
the  Federal  and  State  governments.  There  are  numerous  com- 
plaints at  individual  sites  about  how  one  can't  really  tell  who's  in 
charge,  the  Federal  government  and  State  government  are  walking 
all  over  each  other,  and  we  need  to  resolve  these  problems.  The  bill 
before  you  would  give  the  State  the  opportunity  to  assume  varying 
degrees  of  responsibilitv  for  cleanup,  either  at  individual  sites,  at 
numerous  sites  or  at  all  sites  within  their  State.  This  assumption 
of  responsibility  would  depend,  obviously,  on  a  State's  capability. 
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The  final  area  we  sought  to  address  was  with  regard  to  the  nega- 
tive effect  that  Superfiind  is  having  in  terms  of  economic  redevelop- 
ment in  communities  across  the  country.  Urban  sites  are  idle,  peo- 
ple are  unwilling  to  lend  money,  banks  are  unwilling  to  lend 
money,  prospective  purchasers  are  unwilling  to  become  involved. 
As  I  said  earlier,  the  bill  would  protect  the  banks  and  the  prospec- 
tive purchasers  so  that  we  could  secure  economic  redevelopment, 
particularly  in  urban  sites. 

We  believe  this  is  a  strong  proposal,  Mr.  Chairman.  We  are  look- 
ing forward  to  working  with  this  committee  to  secure  reauthoriza- 
tion this  year,  and  we  would  be  more  than  happy  to  answer  any 
questions  the  committee  may  have. 

Senator  Baucus.  Thank  you  very  much.  I  wonder  if  you  could 
also  address  the  first  question  I  asked  the  Secretary  with  respect 
to  retroactive  liability  and  the  1980  cut-off  date.  Some  suggest  that 
the  liability  should  extend  pre- 1980.  This  bill  does  not  so  provide. 
Would  you  address  that  point?  Give  the  committee  your  reasons 
why  you  think  that  date  should  be  in  the  legislation  we  pass. 

Ms.  Browner.  As  the  Secretary  said,  Mr.  Chairman,  there  was 
extensive  debate  within  the  Administration  on  the  question  of  ret- 
roactive liability — whether  or  not  it  should  be  retained,  and  wheth- 
er or  not  we  should  seek  to  create  a  public  works  type  of  Superfund 
program.  There  are  a  number  of  reasons,  after  a  full  and  vigorous 
debate,  that  we  in  the  Administration  came  to  believe  that  retain- 
ing retroactive  liability,  and  joint  and  strict  liability,  were  impor- 
tant to  the  Superfund  program.  The  Secretary  spoke  to  several  of 
them,  but  let  me  briefly  mention  some  others. 

The  first  refers  in  part  to  the  way  the  program  is  currently  man- 
aged. A  little  bit  of  history,  I  think,  would  be  helpful.  In  1988,  the 
Agency  changed  how  it  funded  actual  cleanups.  We  went  to  what 
is  referred  to  as  an  enforcement  first  practice.  Rather  than  first 
using  the  trust  fund  tax  dollars  pay  for  cleanup  and  then  seeking 
reimbursement  of  those  tax  dollars  from  the  responsible  parties, 
the  Agency  moved  towards  locating  the  responsible  parties  and  re- 
quiring them  to  put  their  resources  into  the  cleanup,  so  that  you 
weren't  accessing  the  trust  fund. 

Almost  $8  billion  has  been  made  available  for  cleanups  in  that 
way.  This  is  $8  billion  outside  of  the  trust  fund,  PRP  monies  that 
have  gone  directly  into  cleanup.  It's  an  additional  $8  billion  that 
would  otherwise  have  to  be  brought  back  into  the  program,  because 
they  would  have  no  reason  to  undertake  cleanup  with  their  own  re- 
sources. They'd  rather  simply  wait  until  the  fund  became  available. 

So  it  would  be  a  very  large  tax  increase  if  we  were  to  get  to  the 
same  level,  the  same  pace  of  cleanups  that  we  are  currently  achiev- 
ing, and  which  we  would  like  to  see  quickened. 

Senator  Baucus.  Do  you  have  any  idea  how  much  cleanup  costs 
would  be  between  1980,  roughly? 

Ms.  Browner.  If  we  could  provide  that  for  the  record. 

Senator  Baucus.  I  have  a  figure  roughly  of  $1.1  billion  per  year. 

Ms.  Browner.  We  have  a  similar  figure.  That's  the  number  that 
we  use  when  we  look  at  how  much  additional  tax  one  would  have 
to  generate  to  replace  the  monies  that  are  now  available  for  clean- 
up from  the  private  sector.  We  estimate  it's  approximately  $1  bil- 
lion in  new  taxes  a  year.  This  money  that  doesn't  come  through  the 
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Federal  government  right  now  is  going  into  cleanup.  If  you  wanted 
to  maintain  the  current  pace  of  cleanups,  you'd  have  to  replace  that 
money  with  a  public  works  fund. 

Senator  Baucus.  Even  with  the  savings  anticipated,  you'd  have 
to  replace  it? 

Ms.  Browner.  When  we  reviewed  the  retroactive  proposals, 
there  were  two  other  important  problems.  One  is  that  the  elimi- 
nation of  retroactive  liability,  while  it  does  resolve  some  litigation 
that  currently  exists  in  the  Superfund  problem,  only  replaces  it 
with  another  form  of  litigation,  regardless  of  whether  or  not  you 
disposed  of  your  waste  before  1986  or  after  1986. 

So  instead  of  litigating  what  you  litigate  today,  you  would  be  liti- 
gating the  date  of  your  disposal.  Those  are  very  hard  questions  to 
address.  People  would  be  trying  to  come  up  with  records  of  when 
they  did  certain  things  and  it  would  be  subject  to  some  sort  of  re- 
view for  authenticity.  It  was  our  sense  that  the  question  and  the 
litigation  that  would  ensue  from  the  date  of  disposal  would  become 
as  difficult  as  the  litigation  we're  currently  involved  in. 

But  the  final  area  that  we  thought  was  extremely  important  in 
this  consideration  is  the  ability  of  the  Federal  government  to  hold 
down  the  cost  of  cleanups,  compared  with  the  private  sector's  abil- 
ity to  hold  down  the  cost  of  cleanups.  The  Congressional  Budget  Of- 
fice found  that  private  cleanups  are  approximately  20  percent  less 
expensive  than  government  cleanups. 

If  you  eliminated  retroactive  liability,  and  if  you  went  to  a  public 
works  type  fund,  and  you  raised  the  taxes  of  a  billion  plus  a  year, 
you  could  maintain  the  current  pace  of  cleanup,  but  you  would  lose 
the  private  sector's  incentive  to  drive  down  the  cost  of  cleanup  at 
individual  sites. 

Senator  Baucus.  One  final  question  is,  what  do  you  project  the 
cost  savings  to  be  under  this  proposal,  roughly? 

Ms.  Browner.  We  estimate  it  to  be  $.5  billion  a  year,  when  we 
look  at  the  total  cost  of  Superfund. 

Senator  Baucus.  Thank  you. 

Senator  Lautenberg. 

Senator  Lautenberg.  Thank  you  very  much,  Mr.  Chairman. 

Senator  Reid.  Would  you  yield? 

Senator  Lautenberg.  Yes. 

Senator  Reid.  Thank  you  very  much.  Mr.  Chairman,  I  have  to  go 
to  an  appropriations  committee  meeting.  I  appreciate  very  much 
your  holding  this  hearing  and  I  would  ask  permission  of  the  Chair 
to  submit  some  written  questions  to  Ms.  Browner,  and  if  you  could 
answer  not  only  to  the  committee  but  to  me  personally,  I  would  ap- 
preciate it  very  much. 

Senator  Baucus.  Thank  you.  Senator. 

OPENING  STATEMENT  OF  HON.  FRANK  R.  LAUTENBERG,  U.S. 
SENATOR  FROM  THE  STATE  OF  NEW  JERSEY 

Senator  Lautenberg.  Thank  you  very  much.  Mr.  Chairman,  I 
want  to  offer  my  commendation  for  getting  this  hearing  under  way 
so  quickly  after  the  subcommittee  review. 

While  I  would  ask  permission  to  put  my  full  statement  in  the 
record,  I  would  just  make  note  that  in  my  statement  I  address  the 
fact  that  this  is  a  unique  coalition,  having  been  put  together  from 
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various  sides  of  the  Superfund  issue:  business,  environment  com- 
munity, government  agencies,  it's  a  whole  range  of  different  inter- 
ests that  are  very  positive  on  getting  this  bill  enacted.  We  have  an 
opportunity  to  do  something  mirly  dramatic  in  the  very  short  pe- 
riod of  time  remaining,  and  I  hope  that  we'll  be  able  to  do  that. 

Mr.  Chairman,  I  again  ask  unanimous  consent  that  my  full  state- 
ment be  included  in  the  record. 

Senator  Baucus.  Without  objection. 

[Senator  Lautenberg's  statement  follows:] 

Statement  of  Hon.  Frank  R.  Lautenberg,  U.S.  Senator  from  the  State  of 

New  Jersey 

Thank  you,  Mr.  Chairman.  I  appreciate  your  moving  so  quickly  after  our  sub- 
committee markup  to  take  up  the  Superfund  bill  at  the  full  Committee. 

As  you  know,  2  weeks  ago  the  Superfund  subcommittee  reported  out  a  comprehen- 
sive reform  bill  that  will  make  the  Superfund  program  fairer,  more  efficient,  and 
less  costly.  It  reforms  the  Superfund  program  in  a  manner  which  addresses  the 
major  weaknesses  that  have  emerged  over  the  past  years.  It  will  foster  greater  and 
earlier  community  involvement  in  cleanup  decisions.  It  will  speed  up  cleanups  and 
make  them  more  efficient.  It  will  slash  private  litigation  costs  in  half,  and  more  effi- 
ciently resolve  disputes  between  PRPs  and  their  insurers  as  well  as  between  PRPs 
and  the  government.  It  will  allow  quedified  States  a  greater  role  in  remedy  selection 
and  cleanup  of  sites,  including  federally-owned  facilities. 

It  will  promote  the  voluntary  cleanup  and  economic  redevelopment  of  contami- 
nated properties,  providing  much-needed  relief  for  lenders,  small  business,  munici- 
palities and  others  who  have  been  unfairly  brought  into  the  liability  scheme. 

These  revisions  of  the  Superfund  program  offer  dramatic  and  fundamental  reform. 
It  is  a  comprehensive  effort  which  has  earned  for  this  bill  the  support  of  an  unprece- 
dented array  of  industry,  small  business,  environmental,  banking,  insurance,  State 
and  local  government  groups. 

The  consensus  developed  behind  the  Subcommittee's  bill  is  unprecedented  for  a 
major  environmental  statute.  It  is  the  result  of  a  year  of  study  and  review  by  the 
Keystone  Commission,  the  National  Advisory  Council  on  Environmental  Policy  and 
Technology,  the  Administration  and  the  Congress. 

We  have  approximately  30  legislative  days  left  before  our  proposed  adjournment 
day.  We  can  enact  a  bill  this  year  if  we  move  forward  with  a  package  that  promises 
significant  reform  and  preserves  the  broad  support  for  the  Subcommittee  reported 
proposal. 

Members  of  this  Committee  may  have  ideas  for  further  improvement.  I  welcome 
those  suggestions.  Legislation  can  always  be  improved.  But  I  hope  this  Committee 
will  not  lose  the  forest  for  the  trees  as  further  changes  are  reviewed.  There  are  large 
stakes  involved  in  the  Superfund  bill  for  a  variety  of  groups  and  companies.  We  will 
be  contacted  by  many  parties  over  the  course  of  the  next  few  weeks.  In  moving  for- 
ward, members  need  to  ask:  are  potential  changes  so  advantageous,  so  important 
that  it  is  worth  taking  down  the  whole  bill?  Whatever  the  advantage  to  a  particular 
interest,  the  public  will  pay  the  price  if  we  fail  to  enact  reforms.  We  will  continue 
living  with  a  flawed  program  and  deprive  everyone  of  the  reforms  possible  now. 

That  is  the  decision  we  will  be  making  in  the  next  few  weeks.  I  look  forward  to 
working  in  a  constructive,  creative,  and  bipartisan  approach  with  the  Chairman, 
Senator  Chafee,  and  others  as  we  move  into  the  next  phase  of  consideration.  Let's 
set  a  goal  to  enact  Superfund  reforms  this  year. 

Senator  Lautenberg.  Ms.  Browner,  always  a  pleasure  to  see  you 
and  have  a  chance  to  talk  about  some  of  the  legislation  that's  inevi- 
tably in  front  of  us,  and  never  without  some  controversy.  It's  al- 
ways, I  think,  a  positive  mission. 

I  wanted  to  ask  you  about  this  volume  of  new  requirements  that 
may  come  from  EPA  as  a  result  of  this  new  Superfund  bill.  And 
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the  critics  often  say  "We  were  just  overloading  EPA,  they  don't 
have  the  staff,  they  don't  have  the  ability  to  deal  with  the  many 
things  that  they  have  in  front  of  them  now."  Do  you  see  any  lack 
of  ability  to  deal  with  the  assignments  that  may  be  created  for  EPA 
as  a  result  of  this  new  Superfund  bill? 

Ms.  Browner.  No,  Senator  Lautenberg.  We  believe  that  we  will 
be  able  to  meet  the  requirements  that  would  be  placed  on  the 
Agency  with  passage  of  this  legislation.  We  are  engaged  in  an  anal- 
ysis of  FTE,  the  number  of  employees  necessary,  and  when  we 
have  completed  that  analysis,  we  would  be  more  than  happy  to  pro- 
vide it  to  the  committee.  But  in  working  to  craft  this  proposal  with 
all  of  the  interested  parties,  we  have  taken  into  account  our  re- 
sources and  how  we  would  be  able  to  deploy  our  resources  to  meet 
the  responsibilities  of  a  new  Superfund  law. 

Senator  Lautenberg.  The  bill  makes  some  significant  changes  to 
EPA's  remedy  selection  process,  including  the  deletion  of  the  pref- 
erence for  permanent  and  treatment  remedies.  How  confident  are 
you  that  we'll  not  be  eroding  the  protection  for  human  health  and 
the  environment  if  we  adopt  these  changes? 

Ms.  Browner.  One  of  our  fundamental  commitments  in  reau- 
thorization of  Superfund  is  to  ensure  that  the  people  who  live  near 
these  sites  are  protected  both  during  and  after  the  cleanup,  and  we 
believe  it  is  achieved  in  the  law. 

Senator  Lautenberg.  Thank  you,  Mr.  Chairman. 

Senator  Baucus.  Thank  you.  Senator.  In  order  of  appearance,  I 
have  Senator  Smith,  Senator  Reid,  and  Senator  Kempthorne.  Sen- 
ator Chafee,  excuse  me. 

Senator  Smith.  Thank  you  very  much,  Mr.  Chairman. 

Nice  to  see  you  again.  Administrator  Browner.  I  just  want  to  s?jy 
that  we  said  in  subcommittee  that  you  have  moved  the  debate  on 
Superfund  a  long  way  in  the  right  direction  and  I  compliment  you 
for  that.  My  recalcitrance,  I  guess,  in  terms  of  supporting  the  bill, 
has  been  only  because  I  believe  that  we  can  make  it  a  better  piece 
of  legislation  even  than  it  is.  But  certainly  where  we  are  now  in 
the  debate  is  far  superior  to  current  law,  and  you  deserve  a  lot  of 
credit  for  that. 

My  main  difference  with  you  is  on  a  couple  of  issues.  Let  me 
focus  specifically  on  the  retroactivity  issue  for  a  moment.  You  have 
used  the  term  and  others  have  in  the  Administration,  calling  it  a 
public  works  program.  There  is  no  question,  if  it  was  framed  incor- 
rectly it  could  very  well  be  a  public  works  program.  I  don't  think 
that  has  to  be  the  case.  I  just  want  to  challenge  you  for  a  moment 
on  that. 

Let  me  use  the  example  of  the  national  highway  program,  airport 
programs.  They're  both  funded  by  Federal  trust  funds,  they're  far 
larger  than  an3rthing  we're  even  talking  about  here,  even  close  to 
Superfund.  They  all  use  the  private  sector  to  conduct  the  work,  no 
one  maligns  them  as  a  public  works  program.  The  private  sector 
is  involved,  there  have  been  numerous  proposals  to  eliminate  retro- 
active liability  while  maintaining  EPA's  section  106  authority  to 
designate  a  PRP  to  clean  up  a  site  and  to  reimburse  the  PRP. 

So  I  don't  understand  why  Treasury  and  EPA,  originally  Treas- 
ury, I'm  sorry  Secretary  Bentsen  isn't  here  now,  but  originally 
Treasury  was  very  much  behind  elimination  of  retroactivity.  I  don't 
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know  if  anybody  got  into  that  before,  but  I  know  you're  all  aware 
of  it  and  very  sensitive  to  it. 

It  just  seems  to  me  that  the  two  of  you  can  be  more  creative  than 
you  have  been  with  Superfund.  You've  moved  so  far,  why  not  go 
across  the  finish  line?  I  think  Treasury  basically  got  intimidated  by 
the  image  of  a  public  works  program,  which  is  so  easily  overcome 
with  creative,  cost-efficient  alternatives  using  the  private  sector.  So 
I'd  like  a  response  to  that  as  the  first  question. 

Ms.  Browner.  Senator  Smith,  if  I  might  briefly  respond,  and 
then  I'd  like  to  ask  Assistant  Secretary  Munnell  from  the  Depart- 
ment of  Treasury  to  also  respond  if  that  is  okay.  From  the  compari- 
sons that  you  make,  you  suggest  that  perhaps  there  is  a  model,  for 
example,  in  the  administration  of  highway  trust  funds. 

I  think  one  of  the  significant  differences  is  that,  as  I  understand 
the  highway  program,  and  I  am  not  an  expert  on  that  program,  but 
that  it  is  a  program  that  is  largely  administered  by  the  States.  The 
highway  dollars  flow  from  the  Federal  government  to  the  States 
and  then  the  States  have  a  day-to-day  responsibility  of  the  man- 
agement of  those  resources. 

The  proposals  that  have  been  made  that  would  replace  the  cur- 
rent allocation  and  liability  schemes  in  terms  of  elimination  of 
retroactivity  under  Superfund  that  I  have  seen  would  retain  the 
program  at  the  Federal  level.  You  might  use  contractors  or  the  pri- 
vate parties,  but  you  would  essentially  be  taking  a  large  fund  and 
paying  people  to  go  out  and  clean  up  the  sites.  The  incentives  that 
we  have  incorporated  in  the  proposal  before  you  to  expedite  clean- 
ups, to  make  cleanups  less  costly,  and  to  advance  new  cleanup 
technologies,  would,  I  believe,  be  lost. 

I  don't  understand  how  they  could  be  retained  if  it  were  simply 
a  program  with  a  large  trust  fund  reimbursing  people  for  cleanup 
costs.  When  a  PRP  has  to  undertake  the  cleanup  responsibility 
themselves,  they  have  a  huge  incentive  to  hold  down  the  cost,  to 
find  new  technologies,  to  find  the  very  best  solution,  and  I  really 
worry  that  that  would  be  lost. 

I  have  to  say,  I  understand  why  people  are  attracted  to  the  elimi- 
nation of  retroactive  liability.  I  think,  as  Secretary  Bentsen  said, 
there's  a  fairness  issue,  we've  come  a  long  way  in  the  last  14  years, 
and  every  proposal  that  I  have  seen  as  to  how  you  would  address 
the  cleanup  with  the  elimination  of  retroactive  liability  I  think  has 
as  many  problems  in  it  as  the  current  system.  Therefore,  I  believe 
the  proposals,  the  changes  that  we've  made  will  be  far  better  for 
fixing  the  Superfund  program. 

Now,  if  I  might  ask  my  colleague  from  Treasury  to  respond. 
Treasury  obviously  spearheaded  the  argument  within  the  Adminis- 
tration for  elimination  of  retroactivity,  and  we  did  engage  in  an  al- 
most 3-month  debate  over  this  issue.  It  was  a  vigorous  debate,  to 
say  the  least. 

Ms.  Munnell.  Senator  Smith,  as  you  can  imagine,  we  at  Treas- 
ury are  very  sympathetic  with  your  views.  That's  where  we  started 
out,  that's  where  Secretary  Bentsen  started  out.  Needless  to  say. 
Secretary  Bentsen  is  not  easily  intimidated  by  anything.  It  was 
really  not  an  issue  of  intimidation  or  exhaustion. 

Senator  Smith.  I'll  take  that  word  back,  I  agree  with  you. 
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Ms.  MUNNELL.  But  more  a  question  of  really  listening  to  the  ar- 
guments on  both  sides.  And  I  must  say  that  the  people  who  ini- 
tially weren't  concerned  about  retroactive  liability  really  did  come 
around  to  embracing  the  environmental  insurance  resolution  fund, 
recognizing  that  the  litigation  between  PRPs  and  insurers  was  one 
wasteful  expense  that  resulted  from  retroactive  liability.  So  every- 
body ended  up  recognizing  some  of  the  problems  that  it  created, 
but  we  all  voluntarily  backed  away  from  thinking  that  eliminating 
it  was  really  the  best  idea,  given  that  it  had  been  in  place  for  so 
long. 

Senator  Smith.  Let  me  respond  to  a  couple  of  points  that  you 
made  regarding  this,  just  to  be  the  devil's  advocate  for  a  moment. 
If  you  did  not  allow  the  States  to  have  more  flexibility  and  to  ad- 
minister more  of  the  program,  you  would  be  correct.  My  concept  of 
it  is,  give  the  States  much  more  flexibility,  indeed,  give  them  a  veto 
power  to  be  able  to  conduct  these  cleanups  the  way  that  they  feel 
it  should  be  done  with  adequate  risk  assessment  and  proper 
prioritization. 

You  can't  just  isolate  the  issue  of  retroactivity.  You  have  to  put 
it  together  with  State  flexibility,  better  risk  assessment,  remedi- 
ation and  all  of  that.  But  under  the  system  today,  EPA  has  very 
little  incentive  to  control  any  costs.  PRPs  are  paying.  All  key  deci- 
sions made  by  government  officials  don't  usually  find  the  most  effi- 
cient way  to  get  the  job  done. 

On  the  contrary,  cleanups,  under  proposals,  could  be  much  more 
efficient  than  they  are  today.  Qualified  States  or  private  entities 
could  be  delegated  much  of  the  cleanup  work  which  we  now  don't 
do.  And  with  a  set  budget,  I  think  the  Superfund  decision  makers 
would  have  an  incentive  to  be  as  efficient  as  possible. 

If  you  characterize  it  as  a  public  works  program  and  that  sells, 
then  you  have  a  very  good  argument.  I  would  not  be  in  favor  of  a 
public  works  program.  It  is  not  a  public  works  program  if  you  pro- 
vide funding  through  the  insurers  and  the  PRPs  as  you  do  in  your 
so-called  IRF  fund. 

But  let  me  ask  a  question  of  you,  Ms.  Secretary.  On  the  financ- 
ing, you  criticized  the  retroactivity,  elimination  of  retroactivity  as 
being  a  tax.  The  Administration  plan  raises  $8.1  billion  over  10 
years,  so  your  $800  million,  most  of  the  plans  under  retroactivity 
elimination  are  roughly  a  billion.  So  I  mean,  you're  not  really  that 
far  apart,  isn't  that  a  pretty  weak  argument  to  say  one  is  a  tax  in- 
crease and  the  other  is  not?  You're  certainly  raising  revenues,  call 
them  taxes  or  revenues  or  user  fees  or  all  the  ways  you  could  frame 
this.  But  it's  still  revenues. 

Ms.  MUNNELL.  It  is  revenues,  but  the  IRF  is  really  a  product  of 
negotiations  between  two  parts  of  the  private  sector,  the  industrial 
parties  and  the  insurers.  And  although  it  is  technically  a,  I  guess 
we  characterize  it  a  fee,  but  it's  certainly  something  that's  going  to 
go  before  the  finance  committee,  in  some  sense  it's  an  amount  of 
money  that  the  insurers  put  on  the  table  voluntarily,  because  in 
their  view  they're  going  to  come  out  better  doing  it  this  way  than 
they  would  litigating  all  the  cases  in  court. 

I  think  the  way  to  think  about  it  is  that  the,  on  average  the  IRF 
pays  off  roughly  40  percent  of  the  liability  associated  with  cleaning 
up  Superfund.  And  if  you  were  going  to  go  for  100  percent,  you 
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would  be  more  than  doubling  that  amount,  or  roughly  doubling 
that  amount,  I  guess,  with  orphan  shares.  So  it  would  require  a 
much  bigger  levy,  and  not  just  on  the  insurers.  I  think  it  would 
have  to  involve  broader  base  taxes. 

Senator  Smith.  But  if  you  think  that  the  enthusiasm  is  good  for 
the  IRF  program  among  the  Business  Roundtable  and  others  that 
have  negotiated  this  with  you,  offer  them  the  retroactivity  elimi- 
nation and  see  how  enthusiastic  they  are.  They're  only  supporting 
this  because  it's  a  step  in  the  right  direction.  They  really  would  like 
to  see  retroactivity  eliminated,  but  they  don't  think  they  can  get  it. 
And  they  won't  get  it  if  you  stop  short  of  doing  it.  You  can  take 
it  across  the  finish  line  by  doing  that. 

You  say,  Ms.  Browner,  in  your  statement,  that  the  elimination  of 
retroactivity  would  remove  any  incentive  for  voluntary  cleanups  for 
sites  covered  by  the  public  fund.  That's  really  not  true.  There's  no 
voluntary  cleanup  in  Superfund  sites.  The  voluntary  cleanup,  the 
large  majority  of  voluntary  cleanup,  is  taken  in  non-NPL  sites, 
isn't  that  true? 

Ms.  Browner.  Well,  you're  correct  that  voluntary  cleanups  are  of 
sites  that  are  not  on  the  NPL.  They  may  be  on  the  NPL  ultimately, 
but  for  a  variety  of  reasons  a  voluntary  cleanup  takes  place,  such 
that  the  Agency  never  has  to  expend  tsixpayer  resources  to  list  the 
site.  We  think,  if  you  look  at  the  tens  of  thousands  of  sites  across 
the  country  that  ultimately  will  need  to  be  cleaned  up  encouraging 
voluntary  cleanups,  and  there  are  a  number  of  ways  in  which  our 
proposal  does  that,  is  extremely  important. 

The  danger  is  that,  whether  or  not  all  voluntary  cleanups  would 
cease,  at  least  a  significant  number  of  them  would  cease,  because 
people  would  wait  to  access  the  fund  to  undertake  the  cleanup, 
rather  than  putting  their  money  out  front. 

You  made  a  statement  earlier  that  I  agree  with  about  the  Fed- 
eral government's  ability  to  hold  down  costs.  I  think  that  the  pri- 
vate sector  is  far  better  able  to  hold  down  costs.  It  is  important  to 
understand  that  under  the  current  Superfund  program,  70  percent 
of  all  cleanup  activities  are  being  undertaken  by  the  private  sector. 
They're  the  lead  in  at  least  70  percent  of  the  activities,  as  opposed 
to  the  Government  being  the  lead. 

And  our  concern  is  that  70  percent  of  activity  taking  place  right 
now  under  the  leadership  of  the  private  would  be  lost.  You 
wouldn't  get  the  benefits  that  the  private  sector  brings  to  the  job, 
because  a  FRF  would  simply  say  "I'm  not  going  to  have  to  do  this 
ultimately,  there's  going  to  be  a  fund  to  do  it,  so  why  should  I  un- 
dertake to  do  anything  today?  I'll  just  wait  until  that  fund  is  avail- 
able to  pay  those  cleanup  costs." 

Senator  Smith.  But  the  fund  that  you've  created,  the  IRF  fund, 
you're  going  to  settle  with  the  insurers,  but  the  PRPs  haven't  set- 
tled with  the  Government  yet. 

Ms.  Browner.  I'm  not  speaking  about  the  EIRF.  In  the  example 
I  just  gave,  I  was  speaking  about  what  happens  in  terms  of  the 
cleanup  activity.  If  you  looked  at  all  of  the  cleanup  activities  taking 
place  today  under  the  Superfund,  70  percent  of  them  are  under  the 
direction  of  a  FRF  as  opposed  to  what  we  would  refer  to  as  fund- 
lead  or  Government  lead. 
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So  there's  been  a  huge  shifting  in  responsibility  in  terms  of  who 
goes  out  and  performs  the  day-to-day  cleanup  operations.  The  pub- 
lic is  reaping  the  benefits  of  the  fact  that  70  percent  is  now  being 
undertaken  by  the  private  sector.  We  are  concerned  that  we  would 
lose  those  benefits  with  the  elimination  of  retroactive  liability. 

Senator  Baucus.  I  think  you're  there. 

Senator  Kempthorne? 

Senator  Kempthorne.  Mr.  Chairman,  thank  you. 

Madam  Secretary,  some  people  have  proposed  using  a  broad- 
based  trust  fund  to  clean  up  certain  sites,  including  waste  disposed 
before  a  certain  date.  And  as  I  understand  it,  there  are  two  central 
criticisms  of  this  proposal,  one,  that  businesses  won't  support  high- 
er taxes,  and  two,  that  EPA  can't  go  from  directly  managing  30 
percent  or  so  of  the  cleanup  sites  to  directly  managing  more  than 
two-thirds  of  them,  even  though  it  makes  all  the  key  decisions  on 
all  the  sites  today,  as  I  understand  it. 

In  recent  months,  numerous  businesses  and  associations  have  ex- 
pressed their  support  for  higher  taxes  for  this  purpose.  The  Busi- 
ness Roundtable  endorsed  a  series  of  higher  taxes,  including  if  nec- 
essary doubling  the  EIT  to  replace  retroactive  liability.  Yet  so  far, 
the  Administration  has  not  considered  this,  as  I  understand.  Can 
you  tell  me  why,  and  can  you  give  me  your  outlook  on  that? 

Ms.  Browner.  We  did  consider  the  elimination  of  retroactive  li- 
ability. We  considered  the  proposals  that  were  brought  forward  by 
many  groups  in  terms  of  the  elimination  of  retroactive  liability.  For 
a  number  of  reasons,  we  came  to  believe  that  this  was  not  the  best 
possible  solution. 

You  make  reference  to  the  Business  Roundtable.  They  don't  actu- 
ally pay  the  tax;  it  is  obviously  paid  by  individual  corporations.  A 
vast  majority  of  the  corporations  who  actually  pay  the  tax,  are  sup- 
porting the  Administration's  position  on  these  issues.  And,  the 
Business  Roundtable  has  expressed  their  support  for  the  current 
bill. 

Senator  KEMPTHORNE.  Yes,  and  not  to  get  into  semantics  here, 
but  I  think  the  Business  Roundtable  is  comprised  of  numerous 
member  corporations. 

Ms.  Browner.  But  they  do  now  support  the  bill  that  the  Admin- 
istration is  also  supporting. 

Senator  Kempthorne.  Right.  In  your  statement,  I  noticed  that 
you  refer  to  the  progress  that  States  have  made  in  cleaning  up  non- 
NPL  sites.  I  believe  you  say  that  since  the  mid-1980s.  States  have 
cleaned  up  over  2,680  non-NPL  sites  under  State  authority,  and 
through  State  cleanup  programs,  whereas  EPA  has  completed  237 
of  1,300  NPL  sites,  according  to  the  numbers  that  you've  given  us 
today.  Even  when  one  factors  in  for  the  complexity  of  some  NPL 
sites  which  may  make  cleanup  more  complicated,  and  I  understand 
that,  how  do  you  account  for  the  volume  of  cleanup  occurring  under 
State  authority  versus  Federal? 

Ms.  Browner.  I  think  you  said  it  yourself.  EPA  focuses  on  the 
worst  of  the  worst.  The  national  priorities  list  is  made  up  of  the 
very  worst  sites,  the  most  complicated  sites  in  the  country.  I  think 
the  States  deserve  a  huge  amount  of  credit  for  what  they  have  been 
able  to  do  at  the  less  complicated  sites. 
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In  addition,  and  we  spoke  of  this  earlier — when  we  look  at  the 
numbers  that  the  States  are  putting  forward,  they  include  some 
voluntary  cleanup  activities.  I  think  it  is  important  to  recognize 
that  the  resources  of  the  50  States  collectively  are  far  greater  than 
the  resources  that  EPA  is  able  to  bring  to  our  responsibility. 

Senator  Kempthorne.  I  remember  a  year  ago  you  and  I  had  a 
conversation  about  how  do  we  measure  progress  of  EPA.  And  you 
gave  me  a  set  of  goals.  Can  you  tell  me,  and  we  said  that  we'd 
come  back  to  this  a  year  later.  Can  you  tell  me,  have  you  been  able 
to  meet  those  goals  as  to  the  cleanup  of  a  site  and  the  release  of 
that  site  back  to  private  use? 

Ms.  Browner.  We  have  undertaken,  within  the  existing  law,  a 
number  of  significant,  administrative  changes.  When  I  was  here  a 
year  ago,  we  spoke  to  those  changes.  We  have  had  some  real  suc- 
cesses; for  example,  in  terms  of  dealing  with  small  parties,  at  the 
present  time  we  can't  totally  get  them  out  of  the  law  without  a 
change.  But,  we  have  undertaken  to  expedite  settlements  with  the 
small  parties,  the  de  micromis,  the  de  minimis  parties,  and  we're 
having  real  success  there. 

In  fact,  38  de  minimus  settlements  at  25  sites  have  been  under- 
taken in  the  last  year  and  have  proven  to  be  successful.  So  we  are 
making  progress  in  terms  of  our  administrative  changes.  But  quite 
frankly,  that  does  not  go  as  far  as  we  want  to  go.  We  need  the  law 
changed  if  we  are  going  to  be  able  to  implement  the  program  in  the 
way  we  think  it  should  be  implemented. 

We  want  to  protect  banks,  for  example.  We  tried  to  do  that,  but 
the  court  said  we  didn't  have  the  authority  to  protect  banks.  We 
need  Congress  to  change  the  law.  We  want  to  protect  homeowners, 
many  of  you  have  spoken  to  me  about  the  homeowner  who  sent 
their  garbage  to  the  landfill  which  is  now  a  Superfund  site,  and 
they've  just  gotten  a  letter  from  a  lawyer  saying  'Tou  owe  $5,000 
and  if  you  pay  today,  we'll  protect  you  of  all  future  liability."  We 
want  the  law  to  be  explicit.  They're  not  included.  You  need  to 
change  the  law  to  do  that. 

Senator  Kempthorne.  The  goal  that  you  had  stated — on  average, 
there  would  be  one  site  per  week.  Have  we  achieved  that  goal? 

Ms.  Browner.  Yes. 

Senator  Kempthorne.  Thank  you  very  much. 

Senator  Lautenberg  [assuming  the  chair].  Senator  Simpson, 
you're  next. 

OPENING  STATEMENT  OF  HON.  ALAN  K.  SIMPSON,  U.S. 
SENATOR  FROM  THE  STATE  OF  WYOMING 

Senator  Simpson.  I  thank  you. 

It's  good  to  see  you  this  morning,  Administrator  Browner.  You 
have,  at  least  with  me,  kept  your  commitment  to  be  accessible  and 
communicate  with  me  when  I  have  things  that  cause  me  great  con- 
cern and  I  appreciate  that.  It's  a  tough  job,  and  I  have  come  to  per- 
sonally know  each  of  your  predecessors  of  all  political  leanings  and 
faiths,  and  you  get  to  deal  with  a  remarkable  group  of  people,  ex- 
tremists on  both  sides. 

I  shall  never  forget  Bill  Ruckelshaus,  who  came  to  me  and  he 
said,  "This  is  a  great  outfit.  Wonderful  people,  bright  as  can  be, 
and  I  bring  them  into  my  office,  and  they  tell  me  now  about  radio- 
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nuclides,  radon  and  one  group  would  say  that  if  an  antelope  ever 
munched  on  the  grass  with  this  much  background  radiation,  they 
would  immediately  bound  from  precipice  to  precipice  with  new  and 
restored  vigor.  And  then  another  right  across  the  room  saying  that 
if  this  happened,  there  would  be  sterility  through  the  centuries  for 
the  whole  species." 

And  that's  what  you  get  to  work  with,  and  certainly  the  issue  of 
radionuclides  and  background  is  going  to  be  very  important  to  me, 
because  we  have  natural  background  radiation  in  the  west.  They 
all  nod  their  heads  all  the  time,  but  nobody  ever  does  anything 
about  it.  So  I  have  a  keen  interest  there.  It's  a  single  risk  issue. 

What  are  your  thoughts  on  the  use  of  a  single  risk  number, 
where  it's  going  to  make  it  .much  more  difficult  for  your  organiza- 
tion to  take  into  account  the  risks  imposed  or  posed  by  a  particular 
site  based  on  realistic  assumptions  about  that  site  and  its  future 
use?  My  question  is,  if  risk  range  is  sufficient  to  protect  the  public 
health  under  the  Safe  Drinking  Water  regulations,  why  is  it  not 
good  enough  for  Superfund? 

Ms.  Browner.  Senator  Simpson,  I  think  it  is  important  to  estab- 
lish a  goal  that  the  program  seeks  to  work  towards.  It  is  important 
to  guarantee  to  all  people  who  live  near  a  Superfund  site  that  they 
will  receive  equal  protection  under  the  law.  In  developing  site-spe- 
cific cleanup  plans,  when  you  look  at  future  land  use,  you  can 
make  decisions  based  on  that  land  use  such  that  you  have  a  dif- 
ferent cleanup  plan,  if  the  site's  going  to  be  an  industrial  site  ver- 
sus a  day-care  center. 

But  in  both  instances,  the  people  who  live  around  the  site,  the 
people  who  will  use  that  site  once  it  is  cleaned  up  should  be  guar- 
anteed equal  protection. 

Senator  SIMPSON.  Well,  I  think  anyone  would  agree  that  protec- 
tion is  vital.  The  goals  are  very  good,  but  realistic  goals  are  under- 
standable, and  idealistic  goals  are  viewed  by  the  public  as  being 
absurd.  So  it  doesn't  matter  what  administration,  people  wander 
into  our  offices,  whether  it's  the  Senator  from  Ohio  with  different 
views  on  incinerators  or  whatever,  I've  seen  him  work  with  his 
usual  passion,  I  do  with  mine,  and  finally  you  say,  well,  we  all  un- 
derstand the  necessity  of  a  goal,  but  how  come  this  is  so  stupid? 
How  come  it's  so  absurd?  How  come  it  can't  be  understood  by  the 
Government? 

That's  my  question.  In  other  words,  goals  are  life  itself  in  our 
personal  lives.  But  how  in  the  world  do  you  get  to  this  point  where 
when  you  run  it  up  on  a  sheet  of  paper,  people  say  well,  that's  im- 
possible. And  then  you  get  mumbo-jumbo  back.  You  get  people  who 
are  so  bright,  so  zealous,  so  overcommitted  to  their  cause  that  no- 
body can  understand  what  they're  saying.  And  they  believe  what 
they're  saying.  And  the  people  around  them  who  toast  them  believe 
what  they're  saying.  But  guys  out  in  the  real  world  don't  under- 
stand what  they're  saying. 

Ms.  Browner.  The  proposal.  Senator  Simpson,  that  is  before  you, 
would  require  that  the  Administration,  the  Environmental  Protec- 
tion Agency,  engage  in  open  rulemaking  to  determine  the  single 
numerical  values  for  national  risk  goals  in  a  process  that  would  in- 
volve all  of  the  stakeholders. 
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There  are  two  exceptions  that  are  provided  in  terms  of  achieving 
the  national  goal,  when  selecting  a  remedy.  One  is  technical  fea- 
sibility. Is  there  a  technology  available  to  achieve  that  point  at  a 
particular  site?  And  second,  is  cost  unreasonable  to  achieve  the 
goal  at  a  given  site.  I  think  it  is  important  that  in  the  system  we 
develop  that  we  provide  greater  transparency  for  the  public  when 
the  goal  cannot  be  met,  so  that  people  can  understand  that.  Limit- 
ing the  reasons  for  not  achieving  the  goal  to  technical  feasibility 
and  unreasonable  cost,  I  think,  are  appropriate  and  would  address 
the  kind  of  concerns  that  you  raise. 

Senator  Simpson.  Well,  my  time  has  fleeted.  When  we  say  we 
have  a  uniform  cleanup  goal,  and  then  we  see  the  study  come  out 
here,  and  then  we  see  a  press  comment  by  a  "senior  EPA  official," 
which  is  the  way  the  media  likes  to  describe  these  people,  you 
never  know  who  they  are,  it  could  be  the  guy  writing  the  article, 
of  course  we  don't  dare  say  anything  like  that. 

[Laughter.]  nc-  ■  , 

Senator  Simpson.  But  nevertheless,  a  senior  EPA  official  says 
"Our  position  has  been  that  groundwater  supplies  can  be  cleaned 
up,  however,  and  that  is  what  it  will  remain.'  So  studies  come  and 
studies  go,  and  senior  EPA  officials  say  that  by  God,  we  can  clean 
it  up,  and  that's  exactly  what  it  will  remain,  period.  That's  either 
arrogance  or  something  akin  to  it.  And  we  know,  those  of  us  who 
represent  people  from  all  over  the  United  States,  we  know  the  heat 
is  on  you,  they  expect  vou  to  produce,  and  we  know  that  they  will 
not  have  the  same  level  of  cleanup  and  can't. 

And  so  it  just  almost  seems  to  be,  well,  let's  just  say  it,  and  we 
know  we'll  never  really  get  there,  and  I  don't  mean  it's  trickery, 
but  it  doesn't  match  reality.  Well,  my  time  has  expired,  and  I'll  get 
some  further  questions.  I  have  a  statement  to  go  in  the  record,  Mr. 
Chairman,  if  I  can  include  that.  But  I  do  appreciate  the  Adminis- 
trator being  available  to  hear  what  we  try  to  say  about  what  it  is 
in  real  life.  Because  many  in  this  bureaucracy  do  not  understand 

that  at  all.  ,       ^  ,,        -, 

[Senator  Simpson's  statement  and  the  article  referred  to  follows:] 

Statement  of  Hon.  Alan  K.  Simpson,  U.S.  Senator  from  the  State  of  Wyoming 

I  applaud  the  efforts  made  by  the  Administration,  industry,  and  environmental 
groups  to  craft  a  Superfund  proposal.  Everyone  agrees  that  Superfund  is  broken  and 
needs  to  be  fixed.  But  there  is  not  total  agreement  on  how  that  should  be  accom- 
plished. The  Administration  bill  is  a  compromise  and  like  any  compromise  both 
sides  have  had  to  make  trade-offs  on  various  issues. 

Unfortunately,  some  of  these  trade-offs  have  resulted  in  provisions  that  are  no 
better  than  current  law.  In  that  regard  we  are  really  not  fixing  anything  but  are 
agreeing  to  live  with  the  flawed  status  quo  and  I  think  that  is  unfortunate. 

I  have  expressed  my  concerns  about  the  Administration  bill  during  subcommittee 
consideration  of  this  legislation.  I  don't  believe  a  single  risk  number  is  the  way  to 
go.  We  haven't  dealt  with  radionuclides  and  I  thinks  the  groundwater  cleanup  provi- 
sions are  fundamentally  flawed. 

The  National  Research  Council  just  released  a  report  on  groundwater  cleanup 
strategies  that  I  think  points  out  the  flaws  of  the  program.  The  report  recommends 
that  EPA  acknowledge  that  full  cleanup  of  groundwater  supplies  is  not  always  pos- 
sible, even  using  state-of-the-art  technology. 

Under  current  law  and  the  bill  we  are  considering,  companies  would  have  to  try 
to  clean  up  groundwater  and  spend  miUions  of  dollars  before  EPA  would  admit  it 
might  not  be  feasible.  There  have  even  been  cases  where  companies  have  spent  mil- 
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lions  of  dollars  trying  to  clean  up  the  groundwater,  and  when  they  were  through 
the  levels  of  contaminants,  were  than  when  they  started. 

However,  EPA  still  maintains  that  you  can  clean  up  all  groundwater,  even  in  the 
face  of  these  new  studies.  I  am  mystified  how  EPA  can  continue  to  stick  to  this  posi- 
tion, even  in  light  of  scientific  evidence  to  the  contrary.  I  don't  know  if  it  has  some- 
thing to  do  with  the  "deal"  that  was  struck  with  the  environmental  groups  in  put- 
ting this  bill  together,  or  if  it  is  just  bureaucratic  arrogance — but  whatever  it  is,  it 
doesn't  produce  sound  public  policy! 

We  hear  a  great  deal  of  rhetoric  about  reducing  cleanup  costs  by  reducing  trans- 
action costs.  I  believe  we  can  do  more  to  reduce  cleanup  costs  by  taking  a  close  look 
at  the  groundwater  provisions  and  acknowledging  that  in  some  cases  groundwater 
may  not  be  cleaned  up  with  current  technology  and  that  we  would  be  better  off 
using  containment  until  new  technologies  are  developed.  This  is  an  area  of  cost  re- 
duction that  has  been  given  short  shrift  and  it  is  an  area  where  we  can  try  to 
change  this  bill  to  make  it  a  better  bill. 

So  I  look  forward  to  hearing  the  testimony  today  and  I  will  have  some  questions 
on  this  subject  for  the  Administration  and  private  sector  witnesses 
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Some  Water  Qeanups 
Not  Feasible,  Study  Says 
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Some  ground  water  in  the  United 
States  is  so  heavily  contaminated 
that  even  state-of-the-art  technolo- 
gies cannot  clean  it  to  the  point 
where  it  is  drinkable,  according  to  a 
study  released  yesterday  by  the  Na- 
tional Research  Council  (NRC). 

The  independent  panel  of  scien- 
tists analyzed  dozens  of  polluted 
ground  water  sites  nationwide  in  an^ 
attempt  to  determine  the  effective- 
'^ness  of  current  decontamination 
methods.  (Ground  water  includes 
underground  supplies  in  porous  rock 
and  soil.  An  estimated  half  of  Ameri- 
cans get  their  drinking  water  from 
such  sources.)  The  sites,  ranging 
from  a  toxic  waste  dump  near  Phila- 
delphia to  a  tire  and  rubber  plant  in 
Salinas,  Calif.,  were  mostly  contami- 
nated by  industrial  pollution. 

Of  the  estimated  300,000  to 
.400,000  such  contaminated  sites 
aaross  the  United  States,  some  can 
be  made  potable;  but  in  many  others, 
complete  cleanup  in  otheirs  is  techni- 
cally not  feasible,  the  report  con- 
cluded. It  focused  on  77  case  stud- 
ies, and  found  that  full  cleanup  was 
possible  in  only  eight  of  them. 
"The  study  described  one  case  in 
South  Brunswick,  NJ.,  where  a  com- 
puter manufacturing  facility  spent 
$10  million  to  avoid  polluting  local 
drinking  water  supplies.  But  the  level 
of  some  contaminants  in  the  water 
was  greater  after  the  investment.  ' 
'  'The  NRC's  findings  come  amid  a 
growing  debate  in  Washington  over 
whether  federal  statutes  governing 
the  cleanup  of  water  bodies  at  toxic 
waste  dumps  should  be  made  tough- 
er or  more  lax. 

The  1980  Comprehensive  Envi- 
ronmental Response,  Compensation 


and  Recovery  Act,  which  governs 
the  cleanup  of  toxic  waste  dumps,  is 
based  on  an  underlying  assumption 
that  cleanup  of  contaminated  ground 
water  is  possible  and  should  be  at- 
tempted. ,  ..  .: 

The  NRC  report  recommends 
that  the  Environmental  Protection 
Agency,  which  is  responsible  for  en- 
forcing the  so-called  Superfund  law 
and  other  ground  water  cleanup 
statutes,  acknowledge  that  full 
cleanup  of  ground  water  supplies  is 
not  always  possible.  .//'-:  -  - 
.  .The, EPA  should  divide  the. con- 
taminated ground  water/cases,  into 
three  groups,  the  report  recom- 
mends: those  where  it  is  possible  to 
make  the  water  drinkable  using  the 
best  available  technology;  those  in 
which  cleanup  would  be  difficult  but 
may  be  achievable  if  technology,  im- 
proves; and  those  where  eventual 
cleanup  is  highly  unlikely.     ,     ,  . 

The  EPA  should  develop  strate- 
gies to  protect  ,the  public  over  the 
'  long  term  at  sites  where  complete 
cleanup  is  not  feasible,  the  study 
recommended.  Over  the  next  30 
years,  an  estimated  $1  trillion  could 
be  spent  on  attempts  to  clean 
ground  water  sites,  the  study  said. 

The  300-page  study  ("Alterna- 
tives for  Ground  Water  Cleanup")  al- 
so suggested  that  more  research  be 
made  on  the  "pump  and  treat"  sys- 
tems used  to  clean  ground  water. 
The  method,  by  which  contaminated 
water  is  pumped  above  ground  for 
treatment  and  then  returned,  should 
be  refined  and  alternative  methods 
should  be  developed,  it  said.  "The 
report's  conclusions  coincide  with 
some  of  our  own,"  said  a  senior  EPA 
official.  "Our  position  has  been  that 
ground  water  supplies  can  be 
cleaned  up,  however,  and  that  is 
what  it  will  remain." 
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Senator  Lautenberg.  Thank  you,  Senator  Simpson. 

Senator  Chafee.  Madam  Administrator,  I,  like  other  people,  am 
in  trouble  with  this  whole  program  and  I  am  looking  forward  to 
hearing  the  witnesses  in  the  next  panel,  so  my  questions  will  be 
very  brief.  I  must  say  that  frequently  we  go  to  hearings  thinking 
that  we  know  what  the  answers  should  be,  but  I'm  really  in  the 
position  of  being  enlightened  by  these  hearings,  or  this  hearing 
particularly,  and  particularly  looking  forward  to  those  with  pros 
and  cons  in  the  next  panel,  those  who  have  subscribed  to  the  so- 
called  compromise  or  proposal,  and  others  who  have  not.  As  you 
and  I  discussed  a  little  earlier,  the  retroactive  liability  has  always 
bothered  me  somewhat,  and  it  certainly  is  a  nice  way  to  get  some 
money  from  people. 

Let  me  ask  you  a  question.  You  were  a  very  able  State  adminis- 
trator, and  so  I  just  ask  you  to  put  that  State  hat  on  once  again. 
My  question  is,  would  you  think  that  this  reauthorization  legisla- 
tion, I  guess  it's  title  2  where  we  deal  with  the  States,  gives  the 
State  sufficient  authority  to  make  some  significant  achievements  in 
the  cleanup  area? 

Ms.  Browner.  I  do,  for  two  reasons.  When  I  think  back  to  being 
responsible  for  sites  as  a  State  director,  one  of  the  greatest  frustra- 
tions I  had  was  trying  to  figure  out  who  was  in  charge  at  a  site. 
Some  days  I  would  feel  like  I  was  in  charge  as  the  State  director, 
and  then  the  Federal  government  would  do  something,  and  I  would 
feel  like  they  were  in  charge.  We  were  constantly  bumping  into 
each  other.  It  was  a  problem. 

This  bill  resolves  that  problem.  A  State  can  come  forward  and 
say  "We  have  the  capability  to  be  the  lead  at  one  site,  two  sites, 
all  of  the  sites  in  our  State,  we  want  to  take  that  responsibility." 
So  they  can  work  within  whatever  resources  the  State  legislature 
has  provided  to  them,  whatever  responsibilities  they  believe  they 
can  assume. 

It  does  not  require  them  to  go  to  their  legislature  and  get  a  law 
changed  in  the  way,  for  example,  the  Clean  Air  Act  did.  It  meant 
that  it  took  far  longer  for  States  to  assume  responsibility  for  a  pro- 
gram because  they  had  to  go  through  a  legislative  process.  This  bill 
would  allow  States  to  assume  responsibility,  as  long  as  they  could 
show  capability  without  actually  changing  their  lot.  So,  that's  the 
first  reason.  The  bill  would  give  States  the  ability  to  be  in  charge 
where  they  want  to  be  in  charge. 

The  second  reason  is  that  there's  access  to  the  trust  fund  created 
for  the  State.  And  so  for  those  States  who  want  to  take  a  leader- 
ship role,  they  don't  lose  the  ability  to  access  the  trust  fund.  Now, 
one  thing  you  should  know  is,  I  did  come  from  a  State  that  had 
its  own  program.  Not  all  States  have  their  own  program.  We 
sought,  in  dealing  with  the  State  issues,  to  take  into  account  the 
great  difference  that  exists  from  State  to  State,  and  we  believe  we 
have  been  responsive  to  all  of  the  States. 

Senator  Chafee.  The  money  question  is  the  big  one.  Where  do 
you  get  the  money  to  do  the  cleanup?  I  have  an  instinctive  feeling 
that  the  comments  made  here  by  Senator  Smith  and  others  about 
the  success  of  the  highway  program,  and  it's  truly  as  you  say:  the 
States  run  it,  the  money  comes  out,  the  governor  is  responsible,  if 
he  can't  get  the  roads  built,  well,  then,  they  get  another  governor. 
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There  can  be  an  accountability  that  isn't  some  amorphous,  un- 
known, faceless  group  that  is  from  Washington  or  from  EPA  or 
from  somewhere. 

Let's  say  in  my  State,  we  have  a  non-national  priority  list  site. 
I'm  head  of  the  State  environmental  protection  agency;  under  this 
proposal,  where  would  I  get  money  from? 

Ms.  Browner.  The  trust  fund  is  available  for  the  NPL,  the  na- 
tional priority  list  sites,  as  it  is  under  the  current  law. 

Senator  Chafee.  Yes. 

Ms.  Browner.  And  that's  why  many  States  have  sort  of  set  up 
what  you  might  refer  to  as  mini-Supeifund  programs,  because  they 
have  wanted  to  work  on  the  sites  that  do  not  trigger  an  NPL  list- 
ing. 

Senator  Chafee.  That  would  be  their  own  source  of  monies. 

Ms.  Browner.  Yes.  And  about  36  States  have  comparable  liabil- 
ity standards  to  the  Federal  statute  and  45  have  funding  mecha- 
nisms to  clean  up  hazardous  waste  sites. 

Senator  Chafee.  Can  they  use  their  own  laws,  or  do  they  have 
to  abide  by  Federal  laws? 

Ms.  Browner.  This  is,  I  think,  a  complicated  issue  that  deserves 
the  best  possible  answer.  So  if  I  could  ask  Mr.  Laws  to  walk  you 
through  what  the  current  law  does  and  how  it  is  changed. 

Senator  Chafee.  Mr.  Laws.  If  you  could  summarize  it. 

Mr.  Laws.  Under  the  current  statute,  they  would  use  their  own 
authorities.  Under  the  proposals  they  would  be  able  to  use  their 
own  authorities. 

Ms.  Browner.  The  easiest  way  to  think  about  the  proposal  for 
States  is  that  whatever  the  Federal  government  has  to  do  and  can 
do,  States  can  do,  and  if  they  accept  that  responsibility,  the  Federal 
government  would  go  away  at  NPL  sites.  The  States  would  have 
that  responsibility.  They  could  come  to  us  and  petition  for  that  re- 
sponsibility again  on  a  site-by-site  basis  or  a  state-wide  basis. 

Senator  Chafee.  Thank  you  very  much,  Mr.  Chairman,  this  is  a 
troubling  issue  and  clearly,  we've  got  to  spend  more  time  to  it.  Mr. 
Chairman,  I  too,  would  like  to  have  my  statement  placed  in  the 
record. 

[Senator  Chafee's  statement  follows:] 

Statement  of  Hon.  John  H.  Chafee.  U.S.  Senator  from  the  State  of  Rhode 

Island 

Mr.  Chairman,  I  want  to  commend  you  for  holding  this  hearing  today  on  S.  1834, 
the  "Superfund  Reform  Act  of  1994."  It  is  quite  unusual  for  this  Committee  to  hold 
a  hearing  on  any  legislation  after  a  subcommittee  has  marked  it  up,  but,  in  light 
of  the  concerns  that  many  still  have  about  this  legislation,  I  think  that  this  hearing 
is  not  only  necessary  but  important  in  our  deliberations  on  a  Superfund  reform  bill. 
I  look  forward  to  hearing  from  the  two  Administration  representatives  here  today- 
Secretary  Bentsen  and  Administrator  Browner — as  well  as  the  many  other  wit- 
nesses, both  for  and  against  this  legislation. 

Mr.  Chairman,  I  am  of  the  strong  view  that  Congress  should  reauthorize 
Superfund  in  this  session  if  at  all  possible— provided  we  can  achieve  true  Superfund 
reform  can  think  of  few  programs  that  need  reform  so  desperately.  In  the  14  years 
that  the  Superfund  program  has  been  operating,  the  American  people  see  little  to 
show  for  the  billions  of  dollars  spent.  I  have  stated  on  many  occasions  that  the  pro- 
gram has  achieved  too  few  cleanups  at  too  slow  a  pace  for  too  much  money.  In  addi- 
tion, the  program  has  resulted  in  numerous  instances  of  tremendous  unfairness. 
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The  bill  before  us  attempts  to  get  at  some  of  these  problems.  I  appreciate  the 
work  of  Administrator  Browner,  Secretary  Bentsen  and  many  others  in  the  Admin- 
istration, as  well  as  many  private  individuals  represented  here  today  in  bringing  the 
legislation  to  this  point.  Now  I  would  hope,  Mr.  Chairman,  that  those  who  have  de- 
veloped the  proposal  will  let  the  Congress  do  its  work.  I  strongly  believe  that  the 
Congress  has  an  important  responsibility  to  review  the  record  of  the  Superfund  pro- 
gram and  develop  its  own  legislative  proposals,  while,  at  the  same  time,  drawing 
from  the  views  of  outside  groups. 

Specifically,  I  am  concerned  about  provisions  in  several  titles  of  the  legislation 
that  avoid  making  important  policy  decisions  relating  to  the  cleanup  of  sites  and 
settlement  of  claims  for  pollution  liability  insurance.  In  its  current  form,  the  legisla- 
tion would  leave  these  decisions  of  the  Environmental  Protection  Agency  or  to  pri- 
vate groups,  without  adequate  Congressional  guidance.  In  my  view,  Congress  has 
a  responsibility  to  make  these  decisions.  Mr.  Chairman,  as  we  consider  S.  1834  in 
this  Committee  and  beyond,  I  will  seek  to  address  these  concerns. 

Thank  you,  Mr.  Chairman. 

Senator  Lautenberg.  If  our  colleagues  would  like  we  could  go 
around  again. 

Senator  Metzenbaum.  Well,  we  do  have  another  seven  wit- 
nesses. 

Senator  Lautenberg.  You're  absolutely  right. 

Senator  Metzenbaum.  Ms.  Browner,  it's  nice  to  see  you  again 
and  talk  about  the  environment,  a  broad-based  issue  with  all  its 
philosophy,  sociology,  economics,  health  care  and  a  host  of  others. 
But  when  all  is  said  and  done,  I  think  each  of  us  looks  at  the  issue 
on  the  basis  of  what  its  impact  is  as  far  as  our  own  State  is  con- 
cerned, or  as  far  as  some  specific  problem  is  concerned.  It  is  in  that 
light  that  I  talk  about  the  situation  at  Uniontown,  OH.  There,  the 
industrial  ex-landfill  has  been  on  the  Superfund  list  for  almost  10 
years. 

During  that  time,  my  office  has  been  involved  in  moving  the 
cleanup  along.  Unfortunately,  it's  not  been  a  bed  of  roses.  We've 
had  disputes  over  the  adequacy  of  EPA  testing  at  the  site  and  con- 
cerns about  methane  gas  leaking  from  the  landfill.  I  had  to  fight 
with  EPA,  and  I  don't  put  that  on  your  doorstep,  but  I  had  to  fight 
with  EPA  to  get  the  Agency  to  buy  out  the  residents  whose  back- 
yards abutted  the  dump. 

Twice,  EPA  invalidated  radiological  testing  at  the  site.  Today  we 
still  don't  have  an  adequate  characterization  of  the  contaminants 
present  at  the  site. 

I  know  you  can't  be  familiar  with  every  site  in  the  country  and 
I  wouldn't  expect  you  to  be.  But  what  in  the  Administration's  pro- 
posed bill  will  ensure  that  the  Uniontown  site  and  others  like  it 
will  be  cleaned  up  and  that  we  won't  have  similar  problems  with 
cleanups  extending  out  another  10  years? 

Ms.  Browner.  Senator,  if  I  understand  the  site  that  you  make 
reference  to,  it  is  a  landfill,  is  that  correct? 

Senator  Metzenbaum.  Yes. 

Ms.  Browner.  Landfills  are  obviously  difficult  sites  because  the 
kind  of  contamination  you  mentioned.  The  difficulty  in  characteriz- 
ing the  contamination,  someone  once  referred  to  it  as  a  toxic  soup. 
It's  very  hard  to  know  exactly  what  has  been  disposed  of  in  land- 
fills. There  are  several  ways  in  which  the  proposal  before  you 
would  address  the  concerns  of  sites  such  as  that.  I  think  the  most 
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significant  is  the  opportunity  for  community  involvement  fi'om  the 
beginning. 

Far  too  fi-equently  what  occurs  at  sites  is  that  an  investigation 
takes  place,  the  experts  make  decisions  about  how  to  address  the 
concerns  at  the  site,  and  then  the  community  is  involved  and  in- 
formed. We  think  they  should  be  brought  in  from  the  moment  the 
site  is  discovered,  that  they  should  be  able  to  access  their  own  ex- 
perts with  the  help  from  the  technical  assistance  grants  and  they 
should  be  part  of  the  decisionmaking  from  the  beginning. 

Many  of  the  delays  we  see  at  sites  such  as  the  one  that  you  make 
reference  to  are  because  the  community  has  not  been  involved  in 
a  timely  way,  and  they  have  legitimate  concerns  and  legitimate 
questions.  They  need  to  be  there  from  the  beginning.  So  that's  one 
solution. 

Another  problem  at  landfills  is  that  the  liability  net  is  cast  wider 
and  wider.  And  that  means  transaction  costs,  as  the  big  PRPs  try 
to  find  smaller  and  smaller  parties  to  help  pay  for  the  cleanup 
costs.  There  are  increased  transaction  costs  involved  in  the  litiga- 
tion that  is  involved  in  trying  to  expand  the  number  of  responsible 
parties.  Our  proposal  takes  the  homeowners  out,  takes  the  small 
businesses  who  sent  municipal  solid  waste  out,  so  you  no  longer 
have  those  parties  caught  in  the  liability  net. 

For  the  small  parties  which  may  have  sent  some  kind  of  hazard- 
ous waste,  there's  an  expedited  settlement  process.  I  think  taken 
together,  the  community  involvement  and  changes  in  the  liability 
scheme,  we  should  be  able  to  expedite  the  pace  of  cleanups  and  dis- 
tribute cleanup  responsibility  fairly  in  the  instances  such  as  the 
one  you  mentioned. 

Senator  Metzenbaum.  I've  heard  some  criticism  that  the  Agency 
for  Toxic  Substances  and  Disease  Registry  does  not  have  adequate 
legal  authority  to  ensure  that  the  health  concerns  of  a  community 
are  considered  in  the  development  of  a  remedy.  How  does  the  Ad- 
ministration's proposal  answer  that  shortcoming? 

Mr.  Laws.  One  of  the  concerns  that  we  have  had,  Senator,  in 
general,  under  the  Superfund  program  are  the  health  concerns  of 
communities  which  may  or  may  not  be  caused  by  the  Superfund 
site. 

Senator  Metzenbaum.  Does  the  Agency  for  Toxic  Substances  get 
additional  authority  under  this  bill? 

Mr.  Laws.  Yes,  it  does. 

Senator  Metzenbaum.  In  what  way? 

Mr.  Laws.  There  were  several  proposals  in  the  original  Adminis- 
tration bill  which  would  have  addressed  health  concerns  specifi- 
cally. We're  looking  to  see  whether  some  of  those  provisions  need 
to  be  reintroduced.  I  think  some  of  the  people  in  the  panel  follow- 
ing that  will  be  discussing  that  issue.  They've  met  with  the  Admin- 
istrator and  me  in  that  area. 

We  think  we've  made  some  progress  m  addressing  some  of  the 
problems  that  have  been  raised  regarding  ATSDR.  The  problem  is 
that  many  communities  would  like  the  Federal  government  to  pro- 
vide health  care  at  the  site.  The  authority  of  the  Government  to  do 
that  is  extremely  limited;  and  if  the  question  is  whether  we  are 
going  to  be  able  to  provide  health  care  to  residents  who  live  at  a 
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site,  then  the  answer  is  no.  The  changes  in  the  bill  do  not  go  that 
far. 

Senator  Lautenberg.  Thank  you  very  much,  Senator  Metzen- 
baum. 

Senator  Graham? 

Senator  Graham.  Thank  you  very  much,  Mr.  Chairman.  I  apolo- 
gize for  my  late  arrival,  and  I  might  be  covering  some  areas  that 
have  previously  been  discussed.  If  I  do  so  too  deeply,  let  me  know. 

I  do  want  to  talk  some  about  the  general  issue  of  retroactivity. 
Frankly,  this  concerns  me  from  at  least  two  regards.  One  is  almost 
a  morality  issue.  We  have  people  who  have  come  under  the  cliche, 
polluter  pay,  who  in  fact  were  acting  exactly  consistent  with  the 
law,  the  regulations,  what  the  community  expectations  were  at  the 
time  that  they  took  the  action  to  dispose  of  the  substance.  Second, 
I'm  concerned  at  an  economic  level  at  the  high  costs  that  have  been 
encountered  in  terms  of  determining  who's  responsible  and  in  the 
efforts  made  to  shift  responsibility  to  secondary  and  tertiary  users. 

With  that  background  of  concerns,  turning  first  to  the  economic 
issue,  what's  the  estimate  of  the  percentage  of  costs  under  the 
Superfund  Act  which  have  been  expended  in  transactional  issues, 
that  is,  determining  who  is  responsible  and  what  the  extent  of  re- 
sponsibility is? 

Ms.  Browner.  There  is  a  study  that  was  undertaken  by  the 
Rand  Corporation  that  looked  at  these  issues.  And  it  determined 
that  approximately  25  percent  of  the  costs  associated  with 
Superfund  fell  into  the  category  that  you  mentioned  . 

Senator  Graham.  And  under  the  reforms  that  are  recommended 
in  this  bill,  what  percentage  would  you  think  would  be  assigned  to 
those  same  transactional  costs? 

Ms.  Browner.  We  anticipate  that  there  would  be  a  cost  savings 
of  a  half  billion  dollars  a  year  under  the  reforms  that  we  propose. 
I  don't  know  if  anyone's  been  able  to  do  a  precise  correlation.  I 
think  the  Rand  Corporation  has  in  fact  looked  at  our  proposal.  The 
Rand  Corporation,  in  reviewing  our  proposal,  found,  or  stated  that 
they  believed  there  would  be  a  50  percent  reduction  in  transaction 
costs. 

Senator  Graham.  So  would  you  think  that  might  mean  the  trans- 
actional costs,  instead  of  being  25  percent,  would  be  somewhere  in 
the  range  of  12  and  a  half  percent? 

Ms.  Browner.  I  don't  know.  Senator,  if  you  can  make  that  direct 
comparison.  It  sounds  like  you  can.  If  it  would  be  helpful  to  the 
committee,  we  can  talk  to  the  Rand  Corporation  and  provide  a 
written  response  on  how  to  make  that  comparison. 

Senator  Graham.  In  the  preparation  of  this  legislation,  were  al- 
ternatives to  retroactive  liability  reviewed? 

Ms.  Browner.  Senator  Graham,  the  Administration  engaged  in 
a  very  vigorous  debate  over  retroactive  liability  elimination.  And 
Secretary  Bentsen,  who  joined  me  earlier  this  morning,  spoke  of 
that  debate.  His  Assistant  Secretary,  Alicia  Munnell,  is  also  here, 
she  was  part  of  that  debate.  We  concluded,  after  this  debate,  for 
a  number  of  reasons  which  we  have  detailed  that  eliminating  retro- 
active liability  did  not  really  solve  the  problem,  nor  did  it  allow  us 
to  undertake  an  implementation  of  the  Superfund  program  in  a 
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way  that  would  result  in  faster  cleanups  and  more  cleanups  in  a 
fairer  program. 

First  of  all,  if  you  eliminate  retroactivity,  you  replace  it  with 
something.  It  will  probably  be  a  public  works  type  of  program.  That 
would  mean  that  rather  than  the  cleanups  being  conducted  by  the 
responsible  party,  and  we  know  that  70  percent  of  all  cleanups 
today  are  conducted  by  responsible  parties,  they  would  be  con- 
ducted by  the  government. 

There  is  a  Congressional  Budget  Office  study  that  reports  that 
private  cleanups  are  20  percent  less  expensive  than  government-led 
cleanups.  We  would  lose  those  cost  savings  that  are  now  available 
in  the  current  system.  We  would  also  have  to  raise  the  taxes.  Since 
1988,  almost  $8  billion  has  been  paid  by  private  parties  to  under- 
take cleanups.  It  is  money  that  never  came  through  the  Federal 
government.  It's  not  part  of  the  current  taxing  system,  because 
they  are  undertaking  the  responsibility  at  these  sites,  they  pay  for 
the  cleanups.  We  would  have  to  capture  that  resource  in  a  public 
works  type  program.  We  believe  it  would  necessitate  a  more  than 
$1  billion  a  year  increase  in  revenues  to  the  current  Superfund 
trust  fund  to  replace  what  we  would  be  losing. 

The  other  problem  with  the  elimination  of  retroactive  liability  is 
that  we  would  lose  the  incentives  for  voluntary  cleanups.  Right 
now  a  lot  of  people  go  out  and  undertake  cleanup  activities  on  a 
voluntary  basis.  They  don't  want  to  be  listed  on  NPL.  They  want 
to  avoid  some  of  the  problems  they  see  in  the  Superfund  program. 

In  a  pubHc  works  program,  we  believe  that  people  would  simply 
wait  for  the  fund  to  become  available  to  pay  for  the  cleanups  and 
would  not  engage  in  voluntary  cleanups. 

Two  final  reasons,  include  the  belief  that  we  would  lose  the  op- 
portunity for  technology  advances.  We  believe  it  is  extremely  im- 
portant to  constantly  strive  for  new  technologies  in  terms  of  clean- 
up technologies,  and  again  that  the  private  sector  is  far  better  able 
to  find  those  new  technologies  to  help  the  advancement. 

The  final  concern  we  had  was  with  the  budget  caps.  It  is  not 
clear,  if  you  were  able  to  increase  the  revenues  how  you  would  get 
to  spend  the  money  given  the  current  status  of  budget  caps. 

Senator  Lautenberg.  Thank  you  very  much.  Senator  Graham. 

Senator  Smith,  do  you  have  a  question  you  want  to  ask? 

Senator  Smith.  I  know  you  want  to  move  on  to  the  next  panel. 
If  I  could  just  make  a  couple  of  quick  follow-up  points,  I'll  be  very 
brief,  Mr,  Chairman. 

Ms.  Browner,  one  response  that  you  made  earlier  to  a  question 
was  that  70  percent  of  the  sites  are  being  cleaned  up  by  the  private 
sector.  That's  true,  but  only  because  it's  the  order  of  the  Federal 
government  to  do  it.  You  didn't  point  that  out. 

Companies  aren't  going  to  voluntarily  clean  up  multi-party  sites 
when  they  acted  within  the  law  at  the  time.  They're  ordered  to  do 
it,  that's  why  they're  doing  it.  They're  not  happy  about  it.  So  I 
think  it's  a  little  bit  disingenuous  to  indicate  that  70  percent  clean- 
up is  taking  place  through  the  private  sector.  It's  mandated  on  it. 

Ms.  Browner.  Well,  maybe  we  have  a  difference  of  semantics 
here.  The  law  requires  responsible  parties  to  pay  for  the  cleanups. 
Now,  they  can  do  that  in  different  ways.  What  we  are  seeing  is 
that  a  large  number  of  responsible  parties,  rather  than  paying  the 
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Government  to  do  the  cleanup,  want  to  undertake  the  day-to-day 
management  of  that  responsibiHty  because  they  beUeve  they  can  do 
it  in  a  more  cost-effective  manner. 

What  brings  them  to  the  table  is  the  law,  I  would  have  to  agree 
with  that  statement.  What  makes  them  willing  to  take  the  respon- 
sibility in  terms  of  the  day-to-day  management  of  the  cleanup  is 
their  own  bottom  line.  They  think  they  can  do  it  far  cheaper  tnan 
the  Federal  government.  And  the  studies  prove  that  to  be  true. 

Senator  Smith.  Another  quick  point,  following  up  on  Senator 
Simpson's  line  of  questioning  regarding  the  groundwater  issue. 
Would  you  acknowledge  that  complete  cleanup  of  groundwater  may 
not  be  possible  at  a  large  number  of  Superfund  sites? 

Ms.  Browner.  Yes.  The  Agency  has  acknowledged  that  pre- 
viously. The  report  that  people  have  referenced  was  mentioned  in 
the  Washington  Post,  I  believe? 

Senator  Smith.  That  statement  was  inaccurate? 

Ms.  Browner.  We've  reviewed  the  report  that  was  put  out  by  the 
National  Research  Council.  They  had  five  major  conclusions.  We 
agree  with  the  conclusions  of  that  report,  and  believe  through  more 
than  10  years  of  work  with  industry  and  the  environmental  com- 
munity that  we  have  largely  addressed  these  issues  in  the  national 
contingency  plan.  The  groundwater  component  of  the  bill  that  is 
before  you  represents  that  decade  or  more  of  work. 

Senator  Smith.  But  there's  no  source  named  here.  To  quote:  "Our 
position  has  been  that  groundwater  supplies  can  be  cleaned  up, 
however,  and  that  is  what  it  will  remain." 

Ms.  Browner.  Well,  I  don't  know  who  made  that  comment. 

Senator  Smith.  It's  not  your  position? 

Ms.  Browner.  Well,  if  I  could  clarify  this,  I  think  it  would  be 
helpful.  We  recognize  that  there  are  sites  today  where  the  tech- 
nology exists  to  clean  up  the  groundwater.  We  recognize  that  there 
will  be  sites  where  over  time,  through  natural  attenuation,  cleanup 
will  occur,  and  we  think  that  is  appropriate.  The  bill  that  is  before 
you  allows  for  both  of  those  answers. 

What  we  are  concerned  about  are  those  who  would  suggest  that 
no  groundwater  cleanup  is  appropriate.  I  don't  think  I  can  respon- 
sibly say  to  the  people  of  this  country  when  40  percent  of  our 
drinking  water  comes  from  groundwater.  We  shouldn't  be  cleaning 
up  what  may  be  their  future  drinking  water  supply  when  the  tech- 
nology is  available  to  undertake  the  cleanup. 

Senator  Smith.  One  final  point,  it  will  take  one  second.  On  the 
orphan  shares,  if  you  go  over  the  cap,  I  know,  now  you're  estimat- 
ing that  you're  not  going  to.  But  let's  say  you  go  over  the  cap,  if 
that  happens  because  we  now  have  a  situation  where  unless  you 
get  an  appropriation  for  it,  it's  going  to  have  to  be  picked  up  by 
the  private  sector,  isn't  that  true,  under  your  bill? 

Ms.  Browner.  When  we  evaluated  what  would  be  an  appropriate 
orphan  share,  we  worked  with  the  Office  of  Management  and 
Budget  and  others,  and  we  came  to  the  conclusion  that  $200  mil- 
lion a  year  would  be  appropriate.  The  number  that  is  in  the  bill 
is  $300  million.  There  is  a  $100  million  safety  net  there. 

Senator  Smith.  I  hope  you're  right. 

Ms.  Browner.  Well,  the  other  thing  to  understand  is  this  is 
money  that  would  be  appropriated  on  an  annual  basis  and  would 
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remain  available  in  the  coming  years.  So  if  one  year  we  spent  $250 
million,  the  next  year  there  would  be  $350  million  available.  We 
honestly  believe,  Senator  Smith,  that  the  orphan  share  dollar 
amount  is  more  than  adequate  to  do  the  job.  Obviously,  if  we  find 
that  it  isn't,  we  will  be  back  before  Congress.  But  I  think  we  are 
confident  of  our  ability  to  manage  the  fund,  year  to  year,  so  that 
we  can  meet  all  of  our  obligations. 

Senator  Smith.  The  point  is,  though,  that's  true,  you  have  to 
come  back  before  Congress,  and  if  Congress  doesn't  respond,  the 
businesses  who  signed  on  to  this  agreement,  who  are  involved  with 
this  thing,  are  stuck  with  the  tab. 

Ms.  Browner.  But  I'm  sure  we  will  be  back  with  those  busi- 
nesses to  ask  Congress  to  make  the  funds  available. 

Senator  Lautenberg.  We  would  ask,  Ms.  Browner,  that  if  Sen- 
ator Smith  or  any  of  the  members  of  the  panel  have  any  questions 
that  they  submit  them  in  writing,  that  they  get  them  back  prompt- 
ly- 

Senator  Smith.  Thank  you  very  much,  Mr.  Chairman.  You  were 

very  kind. 

Senator  Lautenberg.  Thank  you  very  much.  We'll  now  call  the 
second  panel  to  the  table. 

Ms.  Browner.  Thank  you  for  this  opportunity  to  be  here. 

Senator  Lautenberg.  We're  glad  to  have  you  here. 

Mr.  Richard  Barth,  Mr.  William  Roberts,  Dr.  Benjamin  Chavis, 
Mr.  Alan  Williams,  Mr.  Stephen  Ramsey,  Ms.  Velma  Smith  and 
Ms.  Florence  Robinson. 

I  would,  as  you  take  your  seats,  make  the  statement  that  in 
order  to  use  the  knowledge  and  the  effort  of  the  witnesses  on  the 
panel,  we  would  like  to  try  something  a  little  out  of  the  ordinary. 
Because  this  is  the  twelfth  hearing  that  we've  had  in  this  Congress 
on  Superfund,  many  of  the  witnesses  on  the  panel  have  already 
testified  before  our  subcommittee  on  Superfund  in  this  Congress.  I 
would  ask  each  one  of  you  to  forgive  us  for  the  time  consumed,  but 
there's  obviously  a  lot  of  interest  in  this  subject,  and  I  thought  it 
was  a  very  thorough  airing  this  morning.  I  would  ask  each  of  you 
to  summarize  your  testimony  in  a  minute  or  so,  and  then  we  can 
get  right  into  the  questions.  Your  full  written  statement  is  going 
to  be  included  in  the  record.  So  if  I  may,  I  would  once  again  just 
introduce  the  witnesses  and  stand  to  be  corrected,  if  we've  either 
mispronounced  your  name  or  misidentified  the  organization  you 
represent. 

We  have  Mr.  Richard  Barth,  who  is  the  President  and  CEO  and 
Chairman  of  Ciba  Corporation;  Mr.  William  Roberts,  the  Legisla- 
tive Director  of  the  Environmental  Defense  Fund;  Dr.  Benjamin 
Chavis,  who  is  the  Executive  Director  and  CEO  of  the  National  As- 
sociation for  the  Advancement  of  Colored  People;  Mr.  Alan  Wil- 
liams, who  is  the  Assistant  Attorney  General  from  the  State  of 
Minnesota;  Mr.  Stephen  Ramsey,  Vice  President  of  General  Electric 
Corporation,  Fairfield,  Connecticut;  and  Ms.  Velma  Smith,  who  is 
the  Director  of  Domestic  Policy,  Friends  of  the  Earth;  and  Ms.  Flor- 
ence Robinson,  who  is  from  the  North  Baton  Rouge  Environmental 
Association. 

Senator  Baucus  [resuming  the  chair].  Thank  you  very  much. 

Mr.  Barth? 
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STATEMENT  OF  RICHARD  EARTH,  PRESIDENT,  CEO  AND 
CHAIRMAN,  CIBA  CORPORATION 

Mr.  Barth.  Thank  you  very  much,  Mr.  Chairman. 

Ciba's  in  the  chemical  industry,  we  have  our  own  Superfund  sites 
and  we're  involved  in  third  party  sites.  One,  we  support  the  bill, 
S.  1834,  we  are  a  member  of  a  coalition  of  65  organizations,  the 
coalition's  name  is  Advocates  for  Prompt  Reform  of  Superfund.  And 
we  believe  the  bill  achieves  significant  improvements  over  the 
present  law. 

Our  own  Superfund  experience,  and  it  dates  back  almost  a  half 
a  century  since  we've  been  involved  in  manufacturing  that  long 
here,  and  there  were  waste  disposal  practices  we  were  involved  in, 
as  stated  earlier  from  the  committee,  that  were  legal,  permitted, 
and  ofttimes  state  of  the  art  at  the  time.  We  presently  spend  $60 
million  a  year  on  Superfund  outlays.  Since  1986,  we've  spent  $350 
million.  That  figures  includes,  covers  actual  cleanups,  engineering, 
design  work  and  transaction  costs,  litigations  involving  third  party 
joint  and  several  issues.  Not  included  in  the  figure  are  our  heavy 
litigation  costs  involving  insurance  coverage  issues. 

What  are  the  improvements  offered  by  S.  1834?  One,  remedy  se- 
lection. We  regard  remedy  selection  as  the  compass-setting  step. 
We  believe  the  present  law  sets  the  compass  in  a  mis-directed  way, 
as  we've  heard.  There  may  be  as  much  as  25  to  30  percent  of  excess 
costs  in  the  program.  We  think  if  you  can  set  the  compass  cor- 
rectly, we'll  squeeze  that  out  of  the  system  to  the  benefit  of  all  con- 
cerned and  we  will  not  compromise  human  health  and  the  environ- 
ment. 

I  won't  go  into  the  details  of  the  remedy  selection  elements,  ex- 
cept in  the  Q&A. 

Second  is  liability,  we  accept  our  fair  share  of  cleanup  liability 
and  responsibility,  where  problems  exist.  And  certainly  we  do  not 
take  kindly  being  saddled  with  the  responsibility  of  other  parties. 
And  we  think  S.  1834  addresses  that. 

On  insurance,  as  I've  said,  we've  been  engaged  in  a  long  and 
costly  legal  battle  with  our  carriers.  We  think  the  formula  in  the 
bill  provides  a  pragmatic  solution  to  this  very  thorny  problem. 

Community  participation  is  another  area  of  improvement  in  the 
bill.  We  have  found  that  the  more  involved  the  community,  the  bet- 
ter our  remedial  programs  are,  the  faster  they  are,  the  community 
benefits,  we  save  money. 

And  so  in  wrap-up,  we  believe  S.  1834  gets  the  job  done  signifi- 
cantly better  than  the  present  bill.  Thank  you  very  much. 

Senator  Baucus.  Thank  you  very  much,  Mr.  Barth. 

Next,  Mr.  Roberts. 

STATEMENT  OF  WILLIAM  ROBERTS,  LEGISLATIVE  DIRECTOR, 
ENVIRONMENTAL  DEFENSE  FUND 

Mr.  Roberts.  Thank  you,  Mr.  Chairman. 

Along  with  other  environmental  organizations,  the  Environ- 
mental Defense  Fund  has  worked  hard  to  help  craft  legislation  that 
will  address  the  serious  flaws  in  the  current  Superfund  program, 
while  at  the  same  time  assuring  the  protection  of  human  health 
and  the  environment.  We  believe  that  S.   1834  largely  achieves 
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these  objectives  and  we  urge  the  Committee  on  Environment  and 
Public  Works  to  act  swiftly  on  this  legislation. 

Time  is  short,  with  few  legislative  days  remaining  in  this  Con- 
gress, the  largest  obstacle  to  Superfund  reauthorization  is  the  cal- 
endar. However,  the  consequences  of  reauthorization  delay  could  be 
severe.  Cleanups  are  likely  to  be  postponed  or  slowed,  potentially 
responsible  parties  will  delay  settlement  discussions  pending  new 
legislation  and  EPA  will  be  forced  to  marshal  its  diminishing  re- 
sources, postponing  cleanups,  contracts  and  investigation.  Inaction 
by  this  Congress  will  send  a  signal  to  the  hundreds  of  communities 
who  have  already  waited  for  cleanups,  in  many  cases  more  than  a 
decade,  that  they  must  wait  again. 

S.  1834  provides  an  opportunity  to  avoid  this  outcome.  Although 
far  from  perfect,  S.  1834  squarely  addresses  the  most  serious  prob- 
lems with  the  current  Superfund  program.  In  all  candor,  this  is  not 
a  bill  that  EDF  or  any  other  environmental  group  would  have 
drafted.  On  several  key  issues,  we  believe  the  bill  falls  far  short  of 
strong  public  health  and  environmental  protection. 

Nonetheless,  we  are  convinced  that  on  balance,  weighing  all  the 
titles  of  this  bill  together,  S.  1834  should  be  passed  by  this  commit- 
tee. S.  1834  substantially  improves  community  involvement  in  the 
remedy  selection  process,  which  we  believe  will  lead  to  improved 
cleanup  decisions.  The  bill  improves  upon  the  current  law  by  not 
only  requiring  cleanups  to  protect  human  health  and  the  environ- 
ment, but  requiring  EPA  to  do  so  in  a  manner  that  provides  con- 
sistent and  equivalent  protection  from  community  to  community.  S. 
1834  retains  the  current  liability  test  of  retroactive  strict,  joint  and 
several  liability,  which  maintains  a  powerful  incentive  for  cleanup 
and  pollution  prevention  activities  while  providing  revenue  for 
cleanups. 

We  recognize  that  some  Senators  on  this  committee  have  con- 
cerns with  S.  1834.  We  also  recognize  that  this  committee,  and  not 
outside  groups,  have  the  authority  and  constitutional  obligation  to 
make  the  dimcult  policy  determinations  raised  by  Superfund  reau- 
thorization. 

Although  S.  1834  has  been  described  as  a  delicate  compromise 
among  stakeholder  groups,  EDF  is  fully  prepared  to  assist  the  com- 
mittee in  any  way  possible  to  respond  to  the  Senators'  concerns. 
EDF's  continued  support  for  S.  1834  is  not  inflexibly  tied  to  specific 
text.  This  bill  will  undergo  changes  throughout  the  legislative  proc- 
ess. Instead,  we  will  evaluate  the  changes  based  on  the  overall  ef- 
fect on  environmental  protection  and  the  resultant  impact  those 
changes  will  have  on  the  timely  passage  of  this  legislation. 

Thank  you. 

Senator  Baucus.  Thank  you,  Mr.  Roberts. 

Mr.  Williams? 

STATEMENT  OF  ALAN  WILLIAMS,  ASSISTANT  ATTORNEY 
GENERAL,  STATE  OF  MINNESOTA 

Mr.  Williams.  Thank  you,  Mr.  Chairman. 

I'm  here  on  behalf  of  the  Attorney  General  of  Minnesota,  Hubert 
H.  Humphrey,  III,  and  the  Minnesota  Pollution  Control  Agency, 
primarily  to  discus  the  State  role  in  the  reauthorized  Superfund 
program.  We  have  worked  very  closely  with  EPA  and  other  State 


35 

organizations  to  develop  and  advocate  ways  to  expand  the  State 
role  in  Superfund. 

If  Superfund  reform  means  cleaning  up  more  sites,  reducing  the 
time  and  cost  of  cleanup,  especially  administrative  and  transaction 
costs,  and  greater  responsiveness  to  the  needs  and  desires  of  af- 
fected communities,  then  we  believe  that  expanding  the  State  role 
in  this  program  is  an  important  way  to  achieve  reform.  Many 
States  have  fully  developed  and  comprehensive  response  programs, 
fully  capable  of  taking  on  Federal  Superfund  sites.  In  fact,  States 
are  often  ahead  of  the  EPA  by  utilizing  more  streamlined  investiga- 
tion and  remedy  selection  processes,  promoting  innovative  cleanup 
methods,  and  developing  more  certain  and  objective  cleanup  stand- 
ards. 

We  believe  it's  time  to  more  fully  harness  the  capacity  of  States 
to  achieve  our  national  cleanup  goals.  And  to  do  this,  we  have  sup- 
ported four  basic  concepts  for  State  involvement  in  Superfund. 
First  we  believe  there  should  be  a  process  for  State  authorization, 
so  that  highly  qualified  and  experienced  States  like  Minnesota  and 
others  can  operate  their  response  programs  in  lieu  of  the  EPA  pro- 
gram, as  is  done  in  other  environmental  programs,  such  as  Clean 
Water  and  the  air  quality  program. 

Second,  we  think  that  there  should  be  delegation  available  to  less 
experienced  States  to  exercise  CERCLA  authorities  for  specific 
sites.  The  scope  of  delegation  can  match  a  State's  capabilities  and 
interests.  Third,  we  think  that  there  should  be  ability  for  non-au- 
thorized and  non-delegated  States  to  review  and  comment  on  EPA 
cleanup  decisions.  And  finally,  we  think  there  should  be  Federal 
recognition  and  assistance  for  State  voluntary  cleanup  programs. 

This  bill,  the  bill  that's  before  this  committee,  addresses  all  of 
these  concepts  except  authorization.  We're  disappointed  in  that  but 
we're  aware  of  the  difficulty  in  reaching  consensus  on  that  issue. 
And  we  do  see  the  delegation  provisions  in  this  legislation  as  an 
important  step  forward.  We  believe  that  with  several  refinements 
that  we  have  suggested  and  are  prepared  to  discuss  today  that  the 
delegation  provisions  in  this  legislation  would  help  to  more  fully 
utilize  State  capacity  to  achieve  the  goals  of  Superfund  reform. 

Senator  Baucus.  Thank  you  very  much,  sir. 

Dr.  Chavis? 

STATEMENT  OF  BENJAMIN  CHAVIS,  EXECUTIVE  DIRECTOR/ 
CEO,  NATIONAL  ASSOCIATION  FOR  THE  ADVANCEMENT  OF 
COLORED  PEOPLE 

Dr.  Chavis.  Thank  you,  Mr.  Chairman. 

I'm  representing  the  National  Association  for  the  Advancement 
of  Colored  People,  the  NAACP,  and  also  the  Alliance  for  Superfund 
Action  Partnership,  ASAP.  Mr.  Chairman,  thank  you  once  again  for 
giving  me  the  opportunity  to  testify  before  this  committee.  I  want 
to  say  a  word  in  tribute  to  your  leadership  on  environmental  issues 
in  general.  And  we're  pleased  to  be  back  today  to  give  further  com- 
ment on  the  Superfund  reauthorization  process. 

Much  has  happened  since  I  was  here  in  April.  I  think  the  debate 
has  shifted  some,  and  quite  frankly,  we  are  pleased  with  the  shift 
in  the  debate,  because  we  believe  now  there  are  more  members  of 
the  Senate  and  more  people  in  the  public  shifting  toward  the  eight- 
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point  plan  that  we  originally  presented.  The  heart  of  the  issue  is 
still  the  question  of  retroactive  liability.  We  believe  that  reauthor- 
ization of  Superfund  should  be  fundamentally  changed,  fundamen- 
tally reformed,  and  the  question  of  retroactive  liability  should  be 
also  changed. 

I  don't  have  to  restate  for  this  committee  the  failure  of  the  cur- 
rent Superfund  law.  And  just  to  tinker  with  the  current  law,  which 
is  what  S.  1834  does,  we  don't  believe  is  adequate,  does  not  go  far 
enough.  And  we  appeal  to  this  committee  to  pass  a  bill  that  would 
fundamentally  reform  Superfund. 

In  the  last  14  years,  depending  on  whose  research  you  look  at, 
there  are  some  30,000  sites  that  are  in  existence,  1,500  on  the  NPL 
list,  but  only  237  have  actually  been  cleaned  up.  To  take  that  rate, 
Mr.  Chairman,  it  would  take  over  1,000  years  to  clean  up  the  rest 
of  the  existing  sites.  And  there  are  another  5,500  waiting  to  be 
evaluated.  And  we  just  heard  from  the  GAO,  testifying  before  Con- 
gress last  Friday,  that  in  evaluating  the  5,500  other  sites,  the  EPA 
is  not  even  using  risk  or  health  assessments  to  determine  whether 
or  not  those  additional  sites  would  get  on  the  NPL  list. 

This  is  a  life  and  death  issue  for  us,  Mr.  Chairman.  We  believe 
that  the  issue  of  public  health  needs  to  be  given  greater  priority. 
And  therefore,  we  believe  that  the  recommendations  in  our  eight- 
point  plan  still  stand.  New  voices  have  joined  in  growing  choruses 
for  fundamental  reform. 

And  I'm  speaking  here,  as  I  did  last  time,  of  Senator  Robert 
Smith,  along  with  Representative  Bill  Zeliff,  who  introduced  the 
comprehensive  Superfund  Improvement  Act  of  1994.  Those  who 
have  penned  the  Administration's  bill  largely  deal  with  Washington 
insiders.  The  Smith-Zeliff  bill  is  directly,  we  believe,  involved  with 
discussions  outside  the  Beltway  and  is  much  more  realistic,  in  our 
opinion. 

Liability  and  financing  are  the  places  to  begin  in  changing  the 
focus  of  Superfund  so  it  can  address  public  health  and  community 
needs.  Comprehensive  Superfund  reform  must  also  address  some  of 
the  other  points  that  we  made  in  our  eight  point  plan. 

Mr.  Chairman,  I  have  a  very  long  statement,  it's  22  pages,  and 
I  request  that  it  be  submitted  into  the  record,  along  with  the  at- 
tachments. And  with  your  request  that  we  keep  it  to  one  minute, 
I  will  stop  here  and  be  willing  to  answer  questions. 

But  as  the  last  second  ticks  away,  let  me  say  this.  The  NAACP, 
the  National  Association  for  the  Advancement  of  Colored  People, 
could  well  be  named  the  National  Association  for  the  Advancement 
of  Contaminated  People.  Our  communities  are  disproportionately 
exposed  to  hazardous  waste  sites  and  disproportionately  exposed  to 
contaminants  and  toxics,  much  of  whom  wind  up  eventually  in- 
volved in  Superfund  sites. 

Disproportionate  Superfund  sites  are  exposing  our  communities, 
and  the  failure  of  the  current  Superfund  law  to  clean  up  our  com- 
munities, to  protect  public  health,  is  just  causing  an  outcry  in  the 
communities  in  which  we  serve.  And  we  will  once  again  appeal  to 
the  Senate  not  to  tinker  with  the  current  legislation,  but  to  go  for- 
ward, go  across  the  threshold  and  do  fundamental  reform  with  the 
reauthorization  of  Superfund  and  change  retroactive  liability  so 
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that  we  won't  spend  up  all  this  money  on  transaction  costs  and  liti- 
gation that  takes  away  from  getting  our  communities. 

Senator  Baucus.  Thank  you  very  much,  Dr.  Chavis. 

Mr.  Ramsey? 

STATEMENT  OF  STEPHEN  RAMSEY,  VICE  PRESIDENT, 
GENERAL  ELECTRIC  COMPANY,  FAIRFIELD,  CT 

Mr.  Ramsey.  Thank  you  very  much,  Mr.  Chairman.  I'm  pleased 
to  be  here  on  behalf  of  GE  today.  We've  submitted  a  statement  for 
the  record  as  well. 

GE  is  one  of  the  Nation's  oldest  and  largest  companies.  We've 
been  in  business  for  more  than  115  years,  we've  made  everything 
from  wire  to  turbines  to  aircraft  engines  to  medical  technology 
products.  Not  surprisingly,  as  a  result  of  that  long  history,  we  have 
a  number  of  sites  that  find  themselves  ensnared  in  the  Superfund 
process.  We  have  72  sites  on  the  NPL.  We're  told  that's  the  most 
of  any  private  party. 

We've  spent  almost  a  half  a  billion  dollars  to  date  on  Superfund, 
RCRA  and  related  State  remedial  issues.  We  spend  on  the  average 
about  $100  million  a  year.  We're  in  this  not  just  as  a  PRP,  we  also 
are  in  it  as  an  insurer,  as  a  lender,  and  as  a  financial  services  com- 
pany. So  we  have  the  issues  coming  at  us  in  every  different  direc- 
tion, and  we  have  a  real  large  stake  in  seeing  that  the  system  runs 
well,  and  runs  right. 

Early  in  this  Administration,  the  President  said  what  everybody 
knew  already,  and  that  is  that  Superfund  is  seriously  broken.  It 
takes  more  than  12  years  from  start  to  finish  to  address  sites.  They 
cost  an  average  of  more  than  $30  million.  There's  a  large  commu- 
nity of  people  today,  lots  of  folks  who  are  pretty  unhappy  about 
this. 

There  are  a  variety  of  issues  we  could  take  up,  and  I  think  that 
to  her  credit,  the  Administrator  of  EPA  has  done  a  terrific  job,  as 
has  the  Congress  and  other  groups,  in  putting  together  a  good 
package.  But  I  don't  think  the  package  is  complete,  and  I  think  se- 
riously missing  from  the  remedy  selection  provisions  is  a  thorough 
consideration  of  groundwater  issues.  Groundwater  cleanup  drives 
the  cost  of  many  Superfund  cleanups. 

There  may  be  more  than  300,000  to  400,000  sites  where  soil  and 
groundwater  may  be  contaminated.  There  are  some  estimates  that 
the  cost  of  cleaning  up  these  sites  over  the  next  30  years  could  be 
as  much  as  a  trillion  dollars.  It's  a  serious  and  an  enormous  alloca- 
tion of  the  Nation's  resources,  and  we  need  to  make  sure  that  we 
get  it  right. 

Our  point  of  view  is  that  the  existing  policy  of  EPA,  which  is  to 
treat  all  groundwater  as  though  it  is  used  and  useful  and  usable, 
and  that  it  should  be  treated  unless  there  is  a  technological  reason 
that  it  can't  be  done,  is  just  recodified  in  the  current  version  of  S. 
1834.  We  think  that's  a  mistake.  We  would  commend  the  commit- 
tee's attention  to  the  report  of  the  National  Resource  Council,  part 
of  the  National  Academy  of  Sciences,  that  was  referenced  this 
morning.  I  would  like  to  make  it  a  part  of  the  record. 

Essentially  what  they  say  there,  and  the  conclusions  that  they 
reach  I  think  can  be  fairly  summarized  as  saying  that  the  "ground- 
water pump  and  treat"  is  a  good  tool,  but  it  doesn't  work  at  all 
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sites.  In  fact,  it  doesn't  work  at  most  sites.  For  us  to  continue  the 
fiction  that  we  can  always  or  should  always  implement  ground- 
water pumping  and  treating  at  sites,  thus  spending  millions  and 
ultimately  billions  of  dollars  on  a  technology  that  won't  work,  is  a 
mistake  and  a  misdirection  of  our  policy. 

I'll  summarize  what  our  point  of  view  is  quite  succinctly.  It's  bet- 
ter explained  in  our  testimony.  Our  view  is,  either  clean  it  up,  if 
it  can  be  done  technologically  and  economically  feasibly,  or  contain 
it.  Or,  if  we  can,  contain  it  until  some  technology  comes  along  that 
can  be  utilized.  Groundwater  should  be  treated  only  if  it  is  cur- 
rently being  used  or  in  the  short  term  will  be  foreseeably  used  as 
a  drinking  water  source.  Cleanup  should  be  measured  not  in  the 
aquifer,  by  a  Safe  Drinking  Water  Act  standard  that  it  was  in- 
tended for  end-of-the-tap  purposes,  and  not  for  determining  clean- 
up of  the  aquifer,  where  it's  frequently  almost  always  techno- 
logically infeasible  to  do  so,  but  at  the  wellhead. 

We  can  ensure  that  people  will  have  clean,  potable,  safe  drinking 
water  supplies,  we  can  treat  it  where  it's  possible,  and  we  can  con- 
tain it  until  something  comes  along  that  will  enable  us  to  do  that. 
It's  a  common  sense  approach  that  will  keep  us  from  continuing  to 
commit  the  errors  of  the  past  and  I  think  with  that  amendment, 
that  piece  of  the  puzzle  fit  into  place,  we  begin  to  have  a  package 
in  Superfund  that  I  think,  along  with  a  couple  of  the  other  issues 
that  have  been  raised,  particularly  Senator  Simpson's  point  about 
the  risk  range,  makes  this  a  package  that  everyone  can  support. 

Thank  you. 

Senator  Baucus.  Thank  you,  Mr.  Ramsey. 

Ms.  Smith? 

STATEMENT  OF  VELMA  SMITH,  DIRECTOR  FOR  DOMESTIC 
POLICY,  FRIENDS  OF  THE  EARTH 

Ms.  Smith.  Thank  you,  Mr.  Chairman. 

I'm  here  this  morning  for  one  primary  purpose,  and  that's  to  urge 
caution,  to  urge  you  to  be  very  cautious  as  you  work  to  repair  the 
program.  You're  going  to  swing  this  Superfund  pendulum  in  a  dif- 
ferent direction,  I  recognize  that.  I'm  asking  you  to  be  careful  not 
to  push  the  pendulum  so  hard  that  the  program's  totally  thrown 
out  of  kilter.  Don't  renege  on  the  commitment  to  clean  up  that's 
been  made  to  thousands  of  families  living  near  Superfund  sites. 

Superfund,  in  my  mind,  and  I  hope  in  yours,  has  two  tasks.  It 
seeks  to  deal  with  old  problems,  to  address  current  hazards  to  peo- 
ple and  the  environment,  and  it  seeks  to  prevent  hazards  in  the  fu- 
ture. The  program  is  supposed  to  be  abating  pollution  that  presents 
a  risk  to  the  future.  It  is  supposed  to  look  at  tomorrow,  the  near 
tomorrow  and  the  far  tomorrow.  On  that  score,  the  program  strug- 
gles, in  good  part  because  the  task  is  so  daunting.  But  that  is 
where  the  wrong  changes  to  the  program  could  wreak  total  havoc. 

So  please  consider  that  when  Hooker  Chemicals  buried  waste  at 
Love  Canal,  it  may  not  have  presented  an  immediate  danger  to 
public  health.  But  a  deed  notation  on  the  presence  of  hazardous 
chemicals  didn't  mean  a  lot  to  the  purchaser  of  the  land  and  to  the 
people  who  moved  in  nearby.  And  as  you  move  to  markup,  think 
of  people  like  Patsy  Oliver,  who  found  out  that  the  home  she  lived 
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in  had  been  built  on  land  contaminated  by  a  wood  preserving  facil- 
ity. 

She  spent  a  good  deal  of  her  personal  energy  fighting  to  have  her 
community  moved  and  protect.  Consider  a  suburb  of  Houston 
where  the  Brio  and  Dixie  oil  processors  sites  may  not  have  pre- 
sented a  discernible  health  threat  to  the  nearby  community  until 
the  community's  natural  growth  began  edging  toward  the  sites. 
Now  a  housing  development  adjoining  the  sites  sits  80  to  90  per- 
cent boarded  up,  and  those  who  live  there  have  learned  the  shock- 
ing fact  that  their  community  has  alarmingly  high  levels,  rates  of 
certain  birth  defects. 

For  the  sake  of  those  folks,  for  the  sake  of  the  future,  we  ask  you 
to  do  several  important  things.  One,  amend  the  bill  with  new  provi- 
sions to  clarify  the  authorities  and  duties  of  the  Federal  govern- 
ment regarding  institutional  controls.  Two,  don't  send  the  Environ- 
mental Protection  Agency  and  the  Department  of  Justice  into  a 
high  stakes  poker  game,  forcing  them  to  place  their  bets  without 
knowing  how  many  cards  are  in  the  deck.  Don't  force  them  to  offer 
covenants  not  to  sue  with  only  a  hope  and  a  prayer  that  remedies 
to  be  undertaken  will  work.  Amend  this  section  so  that  EPA  can 
exercise  good  judgment  about  the  uncertainty  of  results.  Do  not 
provide  for  covenants  not  to  sue  where  containment  is  the  selected 
option. 

Third,  do  not  change  the  law's  current  requirements  for  ground- 
water cleanup.  Let  EPA  retain  its  flexible  approach  for  determining 
on  a  site-specific  basis  the  appropriate  approach  to  that  cleanup. 
The  current  approach  does  not  require  pump  and  treat  in  all  in- 
stances by  any  means.  Writing  off  groundwater  is  not  in  the  public 
interest.  A  policy  that  removes  our  cleanup  energy  from  water  that 
has  not  been  yet  slated  for  drinking  water  use  is  penny-wise  and 
pound-foolish  to  the  Nth  degree. 

Yes,  cleaning  up  groundwater  is  difficult  and  it's  costly,  and 
there  are  cases  where  spreading  plume  will  have  to  be  controlled 
and  contained  while  we  press  on  in  the  search  for  more  effective 
cleanup  methods.  But  giving  up  on  cleanup  is  not  really  easy  or 
cost-free.  Ultimately  it  may  be  the  most  expensive. 

I'm  glad  that  Mr.  Ramsey  included  the  report  in  the  record,  be- 
cause I,  too,  have  read  this  report,  and  I  think  that  the  conclusions 
are  important.  I  think,  in  fact,  they  validate  much  of  what  EPA  has 
in  their  approach  to  groundwater  cleanup.  And  I  urge  the  members 
to  take  a  look  at  the  recommendations  of  this  report. 

I  thank  you  for  your  time,  Mr.  Chairman. 

Senator  Baucus.  Thank  you,  Ms.  Smith. 

Ms.  Robinson? 

STATEMENT  OF  FLORENCE  ROBINSON,  NORTH  BATON  ROUGE 
ENVIRONMENTAL  ASSOCIATION 

Ms.  Robinson.  Citizens  across  this  Nation  all  agree  that  we  need 
to  pass  a  strong  Superfund  bill  in  1994.  We  feel  that  we  should  be 
able  to  make  decisions  about  our  own  lives,  therefore  we  laud  Title 
1  of  the  bill.  But  we  are  concerned  that  community  participation 
will  become  community  manipulation,  unless  we  tighten  some  of 
the  language  of  Title  1. 
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Specifically,  we  address  the  term  "local  community"  and  feel  it 
should  be  "local  affected  community"  where  affected  community  is 
defined  as  those  citizens  living  in  the  zone's  highest  potential  expo- 
sure. The  role  of  the  CIAO  is  critical  to  meaningful  community  par- 
ticipation, its  function  is  to  help  the  communities  overcome  the  rac- 
ist and  classicist  practices  of  the  past  which  resulted  in  our  com- 
munities becoming  host  to  Superfund  sites  in  the  first  place. 
Please,  don't  compromise  the  CIAOs. 

Communities  are  unanimous  in  their  desire  for  proactive  health 
care.  To  paraphrase  the  words  of  Savasa  Alvarez  of  Al  Vista,  Cali- 
fornia, billions  of  dollars  have  been  spent  treating  contaminated 
soil,  but  virtually  nothing  has  been  spent  treating  contaminated 
people.  To  merely  study  us  academically  and  not  to  offer  us  mean- 
ingful proactive  health  care  is  a  morally  corrupt  practice. 

We  therefore  ask  that  $50  million  per  year,  and  I  hope  you  will 
correct  this  on  page  three  of  my  written  testimony,  be  set  aside  for 
health  grants.  I  have  a  proposal  here  by  the  Environmental  Health 
Network  that  gives  a  structure  and  language  for  a  health  grant 
program,  which  can  be  used  as  a  starting  point. 

Citizens  have  extreme  apprehension  about  States  being  dele- 
gated authority  for  Superfund  programs.  We  feel  in  general  that  if 
the  States  had  carried  out  their  responsibilities  to  provide  all  citi- 
zens with  equal  protection  before  the  law,  with  integrity  and  com- 
mitment, there  would  be  no  Superfunds.  We  therefore  advocate 
very  strong  caution  in  the  delegation  of  authority  to  States  and  ju- 
dicious oversight  by  EPA. 

Citizens  who  live  in  affected  communities  are  nearly  unanimous 
on  the  retention  of  retroactive  liability  and  site  specific  polluter 
pays  principles.  Finally,  on  this  argument  relative  to  dropping  ret- 
roactive liability,  I  would  just  like  to  look  at  the  argument  that  in- 
dustries are  being  punished  for  something  that  was  legal  when 
they  did  it.  It's  a  totally  invalid  argument. 

The  dangerous  properties  of  chemicals  have  been  known  since 
antiquity,  and  we  quickly  learned  the  dangers  of  radiation  as  the 
early  discoverers  all  died  from  radiation  poisoning.  Therefore,  in- 
dustries cannot  claim  innocence  for  dumping  dangerous  chemicals 
in  unlined  pits  or  rivers  and  lakes,  they  cannot  claim  innocence  for 
disposing  of  solvents  and  corrosives  in  barrels  or  dumping  volatile 
organics  and  pesticides  in  communities.  And  facilities  that  dump 
radioactive  materials  can't  claim  innocence  for  anything. 

There's  a  big  difference  between  what  is  legal  and  what  is  moral. 
And  let's  remember  that  there  is  a  very,  very  old  law  that  says 
"Thou  Shalt  not  kill." 

Since  huge  data  gaps  exist  in  our  knowledge  of  the  effects  of 
chemicals,  we  feel  that  the  chemical  must  be  considered  guilty 
until  proven  innocent.  We  laud  the  bill  for  its  attempts  to  limit  the 
extent  to  which  risk  assessments  can  be  manipulated,  but  are  dis- 
mayed that  risk  is  still  the  tool  for  determining  cleanup  goals.  We 
consider  risk  assessments  as  arbitrary  decisions  based  on  igno- 
rance, made  by  people  who  do  not  have  to  live  with  those  risks. 

We're  deeply  concerned  about  the  role  of  land  use  and  determin- 
ing cleanup  levels.  This  creates  permanent  sacrifice  zones.  Besides, 
many  of  us  live  in  industrial  zones.  For  example,  in  West  Dallas, 
Texas,  right  now,  where  lead  cleanups  are  taking  place,  the  com- 
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munity  is  receiving  two  different  levels  of  cleanups,  those  that  are 
designated  as  residential  areas,  and  those  members  of  the  commu- 
nity that  are  designated  as  industrial  areas. 

We  are  also  concerned  about  the  definition  of  hot  spots  and  the 
fact  that  the  protection  is  only  for  the  90  percent  of  the  population 
when  we  are  the  other  10  percent,  and  I  refer  you  to  Appendix  A 
for  discussion  of  these  issues. 

Finally,  relative  to  cleanup,  citizens  must  not  be  forced  to  pay  for 
the  cleanup  of  their  sites  by  suffering  additional  exposures.  Ajid  I 
might  note  that  we  have  already  compromised  and  been  com- 
promised. And  we  find  that  our  backs  are  up  against  the  wall.  We 
want  very  much  to  see  a  good,  strong  Superfund  law  passed  in 
1994.  We  think  that  this  law  can  be  greatly  improved. 

Thank  you. 

Senator  Baucus.  Thank  you,  Ms.  Robinson. 

I'd  like  to  focus  a  bit  on  retroactive  liability.  If  I  understand  you, 
Ms.  Robinson,  you  want  to  keep  retroactive  liability,  is  that  cor- 
rect? 

Ms.  Robinson.  Very  definitely.  This  is  what  citizens  who  live  by 
Superfund  sites  say,  retain  site-specific  polluter  pays  and  retro- 
active liability. 

Senator  Baucus.  I'm  just  trying  to  get  a  little  more  to  the  heart 
of  the  matter  here.  Dr.  Chavis,  you've  got  a  different  view  here, 
and  I'm  just  curious  as  to  what  explains  the  different  view.  Dr. 
Chavis,  you  said  that  most  sites  are,  but  then  the  next  logical  ques- 
tion that  comes  to  my  mind  is  whether  a  disproportionate  amount 
of  pre- 1986  sites  are  located  in  low-income  areas  or  inner  city  areas 
as  opposed  to  all  sites  generally. 

Dr.  Chavis.  The  answer  to  that  is  yes. 

Senator  Baucus.  Do  you  have  any  data  on  that? 

Dr.  Chavis.  We  can  provide  the  committee  with  it.  The  fact  that 
Ms.  Robinson  and  I  disagree  on  retroactive  liabilities  does  not 
mean  that  we  disagree  on  all  items. 

Senator  Baucus.  I  understand  that. 

Dr.  Chavis.  There  is  diversity  of  opinion  within  our  communities. 
The  position  that  I  am  articulating  here  is  the  position  of  the 
NAACP.  We  have  members  who  live  in,  literally  live  in  Superfund 
sites.  We  have  constituents  who  live  in  sites  that  never  got  on  the 
NPL  list  because  of  what  we  feel  is  the  injustice  of  the  current  law, 
where  there  are  a  lot  of  people  exposed  to  the  hazards,  but  can  get 
relief  because  of  the  way  the  risk  assessments  are  done  or  the  haz- 
ardous ranking  system  is  done. 

We  believe  that  the  retroactive  liability  is  key  to  getting  the 
cleanup.  Right  now  we  have.  Senator,  retroactive  liability  is  the 
law  now.  For  14  years,  that  has  been  the  law.  And  that  has  im- 
peded cleaning  up  our  communities.  That  has  impeded  taking  the 
public  health  of  our  communities  seriously.  And  that  is  why,  it  m.ay 
seem  controversial,  while  we're  trying  to  focus  on  what  has  been 
the  impediment  to  clean  up,  what  has  been  the  impediment  to  pro- 
tecting public  health,  it  has  been  all  these  transactional  costs. 

What  has  led  to  all  the  transactional  cost?  Retroactive  liability. 

Senator  Baucus.  So  you  don't  believe  that  the  other  provisions 
of  the  bill  will  help  address  inefficiencies  that  exist  presently  in  the 
Superfund  program? 


42 
Dr.  Chavis.  No,  sir,  Senator,  we've  studied  it  very- 


Senator  Baucus.  The  remedy  selection  or  the  allocation  of  rem- 
edies, the  cleanup  standard  provisions,  and  so  forth.? 

Dr.  Chavis.  We  see  this  as  tinkering  with  a  status  quo  bill,  not 
significant  reform.  And  if  this  bill  is  passed  as  presently  written, 
at  the  end  of  the  day,  we  will  be  right  back  up  here  complaining 
that  our  communities  have  not  been  cleaned  up,  that  the  public 
health  in  our  communities  has  further  deteriorated,  and  unfortu- 
nately, if  we  don't  have  an  expedited  cleanup  of  the  community, 
there  should  have  been  cleanup  during  the  last  14  years,  and  then 
others  added  on,  some  people  are  going  to  lose  their  lives  as  a  re- 
sult of  not  having  fundamental  reform  of  Superfund. 

And  that  is  why  we  in  the  NAACP  see  this  as  an  urgent  matter, 
and  that  is  why  we  are  also  trying  to  put  our  finger  on  what  we 
see  the  problem  is.  And  we  see  one  of  the  biggest  impediments  to 
clean  up  has  been  the  question  of  retroactive  liability,  which  has 
led  to  this  large  volume  of  litigation  and  transactional  costs,  which 
at  the  end  of  the  day,  does  not  do  anything  to  get  our  communities 
cleaned  up. 

Senator  Baucus.  Are  you  concerned  at  all  about  the  costs?  The 
estimates  are  about  80  percent  of  the  sites  will  be  pre-1986,  and 
there  is  no  Administration  suggesting  that  if  the  Congress  doesn't 
reauthorize  Superfund  this  year,  but  if  the  income  tax,  the  cor- 
porate, not  the  excise  tax  but  the  other  environmental  tax,  would 
perhaps  go  to  welfare  reform  or  to  GATT  participation,  that  is, 
funds  not  available.  I'd  like  to  ask  you  more  precisely,  are  you  con- 
cerned about  whether  there  would  be  enough  public  funds  available 
to  do  the  pre-1986  cleanup? 

Dr.  Chavis.  Yes,  Senator.  In  my  written  statement,  we  went  over 
title  by  title  of  the  bill.  We  are  concerned  about  financing.  We  are 
often,  earlier  today,  our  approach  was  characterized  as  a  public 
works  response.  It's  not  public  works.  One  of  the  things  that  has 
happened.  Senator,  since  I  was  last  before  you,  a  number  of  addi- 
tional businesses  have  stepped  forward  to  say  that  they  would 
rather  pay  an  additional  business  tax  to  speed  up  cleanup  and  to 
change  the  liability  system.  The  Business  Roundtable  at  first  \yas 
supporting  the  Administration's  position.  But  I  have  information 
that  the  Business  Roundtable  has  changed.  They  now  support  our 
position. 

We  don't  believe  that  this  expedited  way  to  pass  a  bill  is  going 
to  be  the  best,  going  to  be  in  the  best  interest  of  all  Americans.  We 
think  this  committee,  Mr.  Chairman,  and  the  Senate  as  a  whole, 
has  an  opportunity  to  take  leadership  and  rectifying  what  has  not 
happened  over  the  last  14  years. 

Senator  BAUCUS.  Thank  you  very  much.  My  time  has  expired. 

Senator  Smith? 

Senator  Smith.  Mr.  Chairman,  I  want  to  say  that  I  think  that 
Dr.  Chavis  has  hit  it  right  on  the  head.  Retroactive  liability,  we've 
debated  this  all  morning.  It  is  the  reason  why  the  work  is  not  get- 
ting done,  and  I  think  he  is  absolutely  right  when  he  says  that  we 
are  really  only  tinkering  with  it.  We've  come  right  to  the  edge  and 
we've  stopped  right  where  we  could  move  across  the  finish  line  and 
do  it  right. 
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That's  my  frustration.  Dr.  Chavis  can  say  it  much  more  elo- 
quently than  I  can,  but  the  spin-off  effect  for  the  inner  city  areas, 
if  that  money  goes  in  there  for  cleanup  instead  of  legal  fees,  is  in- 
credible. I  mean,  businesses,  skills  being  taught,  the  impact,  not 
only  just  cleaning  up  a  site  or  sites,  many  sites,  but  the  impact,  the 
positive  impact  on  those  communities,  the  jobs  that  it  creates,  the 
training,  the  skills,  all  the  other  things,  are  immense  and  will  solve 
many  other  problems  that  are  perhaps  associated,  definitely  associ- 
ated, with  the  fact  that  these  Superfund  sites  are  there,  and  bring 
back  pride  in  the  community  and  so  forth. 

It  also  shows,  that  there  is  an  effort  here  to  care,  to  show  some 
concern  for  this.  I  mean,  there  are  other  sites  as  well,  inner  cities, 
but  I  think  Dr.  Chavis  is  absolutely  right  on  that  point. 

I  just  have  one  other  question  for  Mr.  Williams.  I'm  interested 
in  the  law  that  was  recently  signed  in  May  in  your  State  regarding 
this  10-year  program  to  prioritize  landfill  sites.  These  are  not,  cor- 
rect me  if  I'm  wrong,  Superfund  sites,  not  NPL  sites,  but  it  was  an 
effort  to  prioritize  these  landfill  sites,  and  pay  for  the  remediation, 
assume  the  long-term  liability  and  move  on.  And  then  basically,  I 
think  we  used  a  cut-off  of  April,  1994,  saying  anything  before  that, 
we'll  take  care  of. 

Now,  the  impetus,  I  think,  was  the  recognition  by  your  your 
State  officials,  certainly,  that  State  agencies,  the  legislature,  the 
Governor,  the  business  community,  cities  and  others,  is  that  the 
site-specific  retroactive  liability  standard  didn't  work  well  for  land- 
fills. It  just  seems  to  me  that  here's  an  example,  I  know  it's  a  little 
early  to  get  much  feedback,  it's  only  been  in  existence  a  month  and 
a  half,  but  I'd  like  to  hear  from  you  what  the  impetus  was  behind 
that  decision. 

I  think  that's  exactly  what  we  ought  to  be  doing  at  the  Federal 
level,  even  though  it  is  not  NPL  sites,  it  certainly  would  be  the 
type  of  thing  that  we  could  do  for  NPL  sites.  I  know  the  concerns 
of  some  of  the  environmental  groups  and  others  that  somehow 
we're  going  to  walk  away  if  we  prioritize  sites  and  establish  what 
the  risk  factor  is,  and  certainly,  as  Dr.  Chavis  has  said  repeatedly, 
the  risk  to  people  living  next  to  these  sites,  the  numbers  of  them 
in  the  inner  city,  makes  it  worthwhile  to  focus  on  the  cleanup. 

In  other  words,  take  the  highest  health  risk,  life-threatening 
risk,  and  work  on  it,  clean  it  up.  That's  got  to  be  good  in  the  long 
term  for  the  environment,  rather  than  just  trying  this  multi-shot- 
gun approach  where  we're  all  over  the  place,  not  spending  enough 
dollars  to  clean  up  anything  in  the  correct  way,  not  prioritizing  our 
money. 

So  this  seems  to  me  like  a  sensible  approach,  and  I'd  like  to  hear 
what  your  reaction  to  it  is,  and  who  is  behind  it,  what  your  expec- 
tations are  of  it. 

Mr.  Williams.  Mr.  Chairman  and  Senator  Smith,  let  me  briefly 
describe  what  the  legislation  does.  We  did  pass  legislation  in  Min- 
nesota in  May  that  creates  funding  and  authority  for  our  State  en- 
vironmental agency  to  take  over  the  cleanup  of  municipal  solid 
waste  landfills  that  were  permitted  by  our  State  agency  and  that 
have  stopped  accepting  waste  as  of  April  of  this  year. 

We  have  chosen  to  take  a  different  approach  for  these  solid  waste 
landfills,  because  we  believe  that  there's  a  clear  public  responsibil- 
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ity  for  dealing  with  the  problems  that  are  now  facing  the  environ- 
ment and  public  health  because  of  the  waste  that  all  of  us,  as  resi- 
dential homeowners  and  municipalities,  have  placed  in  these  land- 
fills. And  we've  also  looked  at  how  these  sites  are  handled  under 
Supeifund.  We  have  a  very  active  State  Superfund  program. 

Under  Superfund  with  municipal  waste  landfills,  we  find  that 
one  of  two  things  happens.  Either  we  find  a  large  number  of  re- 
sponsible parties,  in  some  cases  we  have  landfills  where  there's 
been  some  fairly  substantial  disposal  of  industrial  waste  as  well  as 
municipal  waste.  In  those  landfills,  we  do  find  large  responsible 
parties  and  those  parties  generally  take  over  the  cleanup  pursuant 
to  Superfund  at  a  certain  point  in  the  enforcement  process. 

But  then  those  parties  will  seek  recovery  and  contribution  from 
hundreds  of  small  businesses  in  our  communities  whose  only  in- 
volvement with  the  facility  was  not  industrial  waste  but  trash,  gar- 
bage, municipal  waste.  We  don't  think  that's  appropriate. 

Secondly,  we  find  that  at  many  landfill  sites,  it  is  difficult  or  im- 
possible to  identify  any  responsible  persons  with  the  financial  abil- 
ity to  do  a  cleanup.  At  these  sites,  public  funding  is  the  only  avail- 
able alternative. 

Senator  Baucus.  I'm  going  to  have  to  ask  you  to  summarize, 
please. 

Mr.  Williams.  So  we  think  that  our  new  legislation  is  an  ap- 
proach that  makes  sense  for  municipal  solid  waste  landfills.  We're 
not  thinking  of  using  this  approach  for  our  industrial  hazardous 
waste  sites,  however. 

Senator  Baucus.  Thank  you. 

Senator  Chafee? 

Senator  Chafee.  Thank  you,  Mr.  Chairman. 

Mr.  Barth,  you've  signed  on  to  this  legislation,  even  though  it  has 
a  retroactive  liability  included  in  it.  And  I  listened  to  your  testi- 
mony, obviously  you  think  that  with  these,  with  the  Environmental 
Insurance  Resolution  Fund  and  so  forth  that  you  think  you  can  just 
move  faster  and  get  these  things  resolved,  obviously  quoting  from 
your  testimony.  Do  you  want  to  just  amplify  on  that  a  little  bit? 

Like  others  on  this  panel,  I  have  some  trouble  with  these  propos- 
als. At  the  same  time,  I'm  not  sure  where  Dr.  Chavis  and  others 
would  get  the  money  for  their  approach  to  this  thing.  And  I  will 
ask  you  that  question,  Dr.  Chavis,  in  the  next  question.  Perhaps 
you  could  just  say  a  few  words,  Mr.  Barth,  on  why  you've  taken  the 
approach  you  have. 

Mr.  Barth.  We  see,  coming  to  terms  with  the  Superfund  problem 
is  one  of  cutting  the  problem  down  to  size.  As  I  said  earlier,  the 
remedy  selection  process  is  the  compass-setting  step.  And  we  think 
that  it  has  been  set  in  the  past  where  there's  considerable  over- 
shoot. And  as  a  result,  we're  spending  probably  as  much  as  25  per- 
cent more  than  we  have  to.  And  then  you  look  at  another  flaw 

Senator  Chafee.  In  your  remedy  selection,  you  mean  where  the 
arbitrator  says 

Mr.  Barth.  No,  the  remedy  selection,  namely,  we  are  now  re- 
quired to  clean  up  to  levels,  certainly  at  our  industrial  settings, 
which  we  think  go  far  beyond  what  is  necessary  to  protect  human 
health  and  the  environment.  It's  just  excessive,  and  we're  being  put 
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to  cleanup  standards  in  these  various  sites  which  are  unnecessary 
for  public  health  protection. 

Ajid  we  think  under  the  criteria  elaborated  in  the  new  law,  we 
will  find  the  ability  to  come  forward  with  site-specific  solutions  and 
real  risks,  addressing  real  risks,  not  the  compounding  of  theoretical 
risks,  and  we  can  come  forward  with  remedies  which  get  the  job 
done  at  considerably  less  cost.  And  that  drives  transaction  costs  out 
of  that  process. 

Whether  it's  a  25  percent  reduction,  whether  it's  10  percent 
transaction  costs,  and  15  to  20  percent  in  savings  in  actual  remedi- 
ation, which  is  now  misdirected,  the  compass  is  set  in  the  wrong 
direction — we're  wasting  25  percent.  You  take  the  next  step,  which 
is  this  joint  and  several  liability.  To  the  extent  we're  saddled  in 
sites  which  are  not  our  own  company  sites,  where  we're  buying  into 
other  peoples'  problems,  if  we  can  get  that  out  of  the  system,  I 
don't  want  to  quantify  a  number,  I  think  there  are  some  figures 
that  have  been  used  here,  I  don't  know  what  the  orphan  share  is, 
but  if  it  were  5  percent  of  the  cost,  we  can  get  our,  the  total  savings 
down  to  say,  a  third.  Maybe  that's  on  the  high  side,  30  percent. 

Now,  if  you  can  cut  the  problem  down  by  30  percent,  and  if  v/e 
can  get  peace  with  our  insurers,  and  numbers  have  been  raised  as 
to  what's  the  likely,  say  it's  50-50  split.  If  we  can  get  our  costs 
down  from  two-thirds  to  a  one-third  level,  namely  by  having  our 
carriers  pick  up  their  fair  share  of  the  responsibility,  we  have  now 
cut  down  the  size  of  the  problem.  And  I  think  it's  just  a  pragmatic 
approach. 

We  still  would  have  the  responsibility  to  get  these  Superfund 
cleanups  continued  and  discharged.  We'd  have  an  incentive  to  con- 
tinue to  do  them.  We  think  that's  going  at  the  problem.  I  can,  and 
I  have  heard  people  on  the  other  side  here  submit  that  this  isn't 
happening.  I  don  t  know  whether  that's  driven  by  the  fact  that 
there  are  many  sites  in  center  cities  which  don't  have  owners  be- 
cause they've  been  abandoned. 

And  I  think  the  EPA  testified  to  the  effect  that  the  primary  focus 
has  been  addressing  going  to  where  there  are  PRPs  who  can  get 
the  job  done.  Maybe  that's  part  of  the  problem  that  we  do  not  see. 
But  I  think  if  we  can  cut  the  problem  down,  you  know,  if  this  de- 
bate were  taking  place  on  retroactivity  in  1980  or  1986,  maybe  it's 
a  different  situation. 

I  guess  I  have  trouble  imagining  somebody's  going  to  send  us  a 
check  for  $350  million  we  spent  on  the  past,  and  that's  what  I  un- 
derstand, is  if  you  eliminated  retroactivity.  And  I  must  say  I  don't 
understand  the  distinction  between  company-owned  sites  on  retro- 
activity versus  those  sites  where  we  sent  waste  off-site. 

Senator  Chafee.  In  connection  with  your  remedy  selection,  and 
obviously  that's  a  very  important  one,  how  clean  is  clean  and 
what's  it  going  to  be  used  for.  But  do  you  think,  if  you  encouraged 
community  participation,  and  indeed  I  guess  you've  helped  fund 
some.  But  isn't,  once  you  get  this  community  participation,  they're 
not  going  to  tolerate  something  less  than  perfection  in  cleanup,  are 
they? 

Mr.  Barth.  Well,  I  would  hope  that  they  would  endure,  tolerate, 
whatever  the  right  word  is,  the  criteria  and  standards  that  have 
been  established  by  the  expert  bodies  at  EPA,  after  having  heard 
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the  input  from  all  parties  concerned.  I  hope  that  the  standards  are 
set,  I've  heard  comment  here  that  cleanups  are  not  being  done  by 
responsible  parties  to  the  detriment  of  the  health. 

I  don't  see  that  as  a  fair  comment.  I  think  cleanups  have  gone 
forward  where  health  risks  are  present  from  existing  conditions. 
And  I  would  hope  nobody  in  this  process  has  any  interest  or  stake 
in  seeing  public  health  conditions  remain  unresolved. 

Senator  Chafee.  Okay,  I  see  my  time  is  up.  Thank  you. 

Senator  Baucus.  Senator  Lautenberg? 

Senator  Lautenberg.  Thank  you  very  much,  Mr.  Chairman. 

I  would  ask  Mr.  Ramsey,  does  GE  support  the  current  practice 
of  assigning  responsibility  retroactively? 

Mr.  Ramsey.  Support  may  be  the  wrong  term. 

Senator  Lautenberg.  Endure? 

Mr.  Ramsey.  We  chose  not  to  make  an  issue  of  it  in  this  reau- 
thorization. 

Senator  Lautenberg.  So  you're  not  fighting  against  it. 

Mr.  Ramsey.  No,  we're  not. 

Senator  Lautenberg.  Because  I  hear  Mr.  Barth,  and  I  hear  you 
speaking  for  your  company,  if  not  endorsing,  certainly  not  denying, 
as  Mr.  Barth  endorsed  it,  when  I  heard  him  raise  the  question  of 
who's  going  to  give  $350  million  back,  for  work  that's  been  done, 
that's  an  illuminating  question,  I'd  say. 

So  I  think  that  we've  had  a  fairly  lengthy  and  detailed  review 
about  retroactive  liability.  And  the  thing  that  impresses  me  is  the 
consensus  view  by  so  many  disparate  organizations  who  are  saying 
yes,  retroactivity  is  something  we're  not  crazy  about,  but  it's  the 
best  thing  that  we've  got  to  do.  Because  immediately,  when  this  be- 
comes a  public  works  program,  you  start  vying  in  other  committees 
for  what  share  a  community  gets.  How  do  you  distribute  the  ever- 
shrinking  general  resources  here?  And  it  looks  like  it's  a  dead-end 
street. 

But  in  respect  to  Dr.  Chavis'  point  of  view,  I  would  ask.  Dr. 
Chavis,  beside  the  retroactive  liability  question,  you  have  eight 
points  in  your  recommendation. 

Dr.  Chavis.  Yes. 

Senator  Lautenberg.  Would  you  not  support  the  bill  if  it  had 
the  retroactivity  feature  still  in  it,  and  would  you  therefore  then 
say  that  the  other  seven  features  that  you  recommend  have  little 
or  no  value  or  enough  value  to  say  okay,  we've  got  to  deal  with  the 
whole  package? 

Dr.  Chavis.  Some  of  the  points  that  we  have  in  our  eight-point 
plan  are  incorporated  in  the  current  bill,  the  bill  that  the  Adminis- 
tration is  proposing.  What  I'm  trying  to  indicate.  Senator,  is  that 
without  dealing  with  the  issue  of  retroactivity,  you  then  consign 
this  new  legislation  to  repeat  the  same  mistakes  that  the  current 
Superfund  law  has  failed  in.  Again,  we  have  retroactivity  now. 

But  again,  many  communities  have  not  been  cleaned  up,  the  ones 
that  get  on  the  list.  There  are  many  communities  who  should  be 
on  the  list  that  are  never  put  on  the  list.  And  the  funding  mecha- 
nism as  presently  designed  has  not  been  efficacious.  What  we  want 
to  see  is  an  opportunity  to  refund,  I  mean  to  reform  Superfund  and 
the  reorganization  process.  We  do  not  believe  that  the  Administra- 
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tion's  proposal  to  reauthorize  Superfund  goes  far  enough.  That  was 
my  opening  statement. 

Particularly,  once  it  leaves  in  place  retroactive  liability,  we  be- 
lieve then  you're  going  to  have  this  new  round  of  litigation,  new 
round  of  transactional  costs,  and  it's  not  going  to  lead  to  health  as- 
sessments. Another  point  that  has  not  been  talked  about,  Senator, 
you  asked  about  the  other  points  in  our  approach,  the  health  as- 
sessment. 

Under  the  current  law,  we're  told  that  only  15  percent  of  the 
health  assessments  that  should  have  been  done  have  actually  been 
done.  Only  15  percent.  And  so  we  do  have  communities  that  live 
near,  and  sometimes  in  current  identified  Superfund  sites,  for 
which  health  assessments  have  not  been  done.  In  the  eight-point 
plan  that  ASAP  is  proposing  we're  saying  that  these  health  assess- 
ments, or  site-specific  assessments,  ought  to  be  done  where  health, 
public  health  degradation  ought  to  be  determined. 

And  the  remedy  for  these  sites  ought  to  be  in  line  with  the  public 
health  assessment.  Right  now  you  have  an  imbalance.  The  whole 
struggle  in  the  current  legislation  is  to  assign  responsibility,  to  as- 
sign liability.  And  that  is  going  to  engender  more  rounds  of  litiga- 
tion, in  our  opinion,  and  therefore  impede  cleanup. 

I  think  we  all.  Senator,  would  agree  that  the  object  of  the 
Superfund  legislation  was  to  get  the  sites  cleaned  up.  I  think  we 
can  all  agree  now,  14  years  later,  that  has  not  happened.  And  the 
question  is,  why  hasn't  it?  Even  a  large  percentage  of  the  sites 
have  been  cleaned  up. 

Senator  Lautenberg.  Dr.  Chavis,  I  would  just  interrupt  with 
this,  we  have  collected  over  $8  billion  from  potentially  responsible 
parties,  A.  B,  if  there  are  grievances  or  injustices,  based  on  wheth- 
er it's  health  assessments  or  location  of  sites  that  haven't  been 
tended  to,  that  is  in  fact  as  I  see  it  almost  a  separate  issue. 

I  could  tell  you  this.  I'm  an  appropriator  as  well  as  a  member 
of  this  committee,  and  we  wouldn't  have  a  snowball's  chance  in  hell 
of  getting  $8  billion  out  of  the  public  coffer  to  clean  these  up.  And 
I  would  tell  you  that  if  a  vote  came  here,  not  just  in  this  commit- 
tee, in  this  body,  to  raise  taxes  for  that  specific  thing,  I  think  it 
would  be  a  very  difficult  thing  to  accomplish.  So  we  have  to  ad- 
dress the  other 

Dr.  Chavis.  Senator,  with  all  due  respect,  we're  not  talking  about 
raising  taxes.  Our  proposal  talks  about  a  business  tax  that  the 
businesses  themselves  have  agreed  to  raise.  And  the  question  is, 
what  is  the  $8  billion  going  to  be  spent  for? 

Senator  Lautenberg.  The  $8  billion  will  be  spent  for  cleanup. 

Dr.  Chavis.  Well,  where's  the  record  to  show  that  an/s  been 
spent  for  cleanup? 

Senator  Lautenberg.  Well,  we  have  cleaned  up  270  sites.  Some 
of  these  sites  are  $100  million.  One  in  my  neighborhood  in  New 
Jersey  is  over  $100  million.  So,  things  are  happening,  all  the  sites, 
in  fairness.  Dr.  Chavis,  all  the  sites  have  been  tended  to  that  are 
on  the  national  priority  list. 

Dr.  Chavis.  No,  that's  not  what  we're  saying,  sir. 

Senator  Lautenberg.  No,  but  I  think  we  have  to  look  at  it  in 
fairness.  We've  got  Chemical  Manufacturers  Association  endorsing 
retroactive   liability,   along  with   265   companies.   You've   got   the 
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NFIB,  hundreds  of  thousands  of  companies,  nationally,  they're  sup- 
porting the  notion  of  retroactivity.  The  Printing  Industries  of  Amer- 
ica, 40,000  companies  with  20  employees,  these  are  tiny  companies, 
for  the  most  part.  They're  at  a  giant  risk. 

The/re  supporting  the  notion  of  retroactive  liability,  because 
they  know  at  least  there's  a  reliable  source  of  funding,  and  it  helps 
distribute  the  load  more  fairly.  We're  trying  to  deal  with  all  of 
these  things.  But  that's  quite  a  body  of  endorsements  that  we  have. 
I  just  respectfully  disagree. 

Senator  Baucus.  Ms.  Smith,  you  mentioned  earlier  that  you  cau- 
tioned this  committee  to  be  sure  that  the  pendulum  doesn't  swing 
too  far.  Does  this  bill  go  too  far? 

Ms.  Smith.  Mr.  Chairman,  I  believe  the  bill 

Senator  Baucus.  As  written. 

Ms.  Smith.  As  written,  I  believe  the  bill  does  go  too  far.  And  I 
said  the  three  things,  well,  two  things,  dealing  with  the  bill  that 
we  think  need  to  be  changed,  the  third  thing  was  cautioning  you 
to  leave  the  groundwater  piece  alone. 

Senator  Baucus.  And  that's  left  alone. 

Ms.  Smith.  It  does  do  that.  But  I  do  think,  and  in  my  written 
testimony  I  talked  a  little  more  at  length,  that  it  does  on  remedy 
selection  some  very,  very  fundamental  things  that  we're  troubled 
by  but  we're  not  standing  here  today  to  fight,  which  is,  that  is  re- 
moving the  preference  for  permanent  treatment  and  elevating  the 
consideration  of  costs. 

Given  that  you've  made  those  profound  changes,  I  think  you've 
got  to  step  back  and  say  well,  wait  a  minute,  how  else  can  we  be 
careful  and  how  can  we  protect  the  future.  We  believe  that  we 
must  have  some  kind  of  mechanism  to  assure  that  institutional 
controls,  which  we're  using  now,  but  which  will  no  doubt  be  used 
more  under  the  bill,  are  going  to  be  effective  and  they're  going  to 
be  in  place  and  the/re  going  to  work  over  time. 

You're  going  to  keep  the  kids  out,  the  fence  is  going  to  work, 
somebody's  going  to  make  sure  we  don't  have  the  landfill  cap  integ- 
rity ruined.  We  have  to  have  mechanisms  for  institutional  control. 

Senator  Baucus.  I  appreciate  that.  Do  you  think  that  there  will 
be  more  cleanup  more  quickly  under  this  bill  than  there  has  been 
under  current  law? 

Ms.  Smith.  Mr.  Chairman,  I'm  not  that  optimistic.  But  I  don't 
see  that  as  a  fault  of  the  bill.  And  it's  primarily  because,  I  think, 
that  in  reality  the  reason  that  cleanups  have  been  slow,  for  the 
most  part,  well,  the  program  has  been  through  some  ups  and 
downs  politically  and  people  have  been  trying  to  take  it  in  different 
directions  for  many  years. 

But  this  is,  as  Carol  Browner  said,  dealing  with  the  worst  of  the 
worst.  And  we  have  sites  that  we  thought  we  could  go  in  and  do 
something  quickly  to  get  them  cleaned  up.  Many  sites  will  not  be 
able  to  be  declared  clean  for  many  years.  And  I  think  that  some- 
thing that  you  as  legislators,  we  as  environmental  advocates,  have 
to  share  with  the  public,  they  have  to  lose  the  expectation  that  a 
site  will  be  clean  very  quickly. 

What  they  deserve  is  that  action  is  taken,  people  are  put  in 
charge,  we're  going  to  have  control  of  the  site  taken  and  somebody's 
going  to  be  watching  the  store  and  make  sure  that  it  doesn't  create 
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a  problem  for  them  in  the  future.  But  having  them  declared  clean 
is  still  going  to  take  a  long,  long  time. 

Senator  Baucus.  I  appreciate  that. 

And  Mr.  Williams,  if  you  could  just  pinpoint  the  main  change  you 
would  like  to  see  for  the  States,  within  reason,  what  would  you  like 
to  see? 

Mr.  Williams.  Well,  Mr.  Chairman,  as  I  pointed  out,  Minnesota 
would  have  preferred  an  authorization  approach  to  State  role  in 
the  Superfund  program. 

Senator  Baucus.  And  that  is,  Minnesota  does  it  all? 

Mr.  WiLLLAMS.  That  Minnesota  and  other  States  that  have  com- 
prehensive programs  like  we  do  should  be  able  to  run  the  program 
in  lieu  of  EPA.  Now,  we 

Senator  Baucus.  Is  that  an  authorization  by  statute,  or  would 
that  be  sort  of  a  delegation  as  in  other  environmental  statute? 

Mr.  WlLLL\MS.  It  is  similar  to  the  State  role  under  other  environ- 
mental statutes.  We  tend  to  describe  the  State  role  under  those 
statutes  as  delegation,  but  I  think  in  reality  it's  more  of  an  author- 
ization approach,  with  varying  degrees  of  Federal  requirements 
and  oversight.  We  think  authorization  is  appropriate  for  qualified 
States  in  the  Superfund  area  to  take  advantage  of  the  flexibility 
and  the  experience  and  the  responsiveness  that  States  have  shown 
in  this  area. 

Senator  Baucus.  I  appreciate  the  theory.  But  what  should  the 
standard  be? 

Mr.  WlLLL^vlS.  The  standard  should  be 

Senator  Baucus.  — because  States  are  different. 

Mr.  Williams.  Right.  What  we  think  is  important  is  that  the 
remedies  that  are  implemented  by  authorized  States  should  be  of 
equal  quality  to  the  remedies  that  are  implemented  by  EPA.  We 
think  State-selected  remedies  should  be  judged  by  the  cleanup  lev- 
els, the  risk  targets  and  so  forth  that  will  be  required  under 
CERCLA,  and  we  think  that  States  should  select  remedies  based 
on  the  same  types  of  factors  as  would  be  provided  in  the  reauthor- 
ization law. 

Senator  Baucus.  What  about  allocation? 

Mr.  Williams.  Your  bill  already 

Senator  BAUCUS.  No,  what  role,  I  mean,  should  we  require  that 
States  have  the  exact  same  allocation  provisions  as  in  this  bill? 
How  do  we  address  that? 

Mr.  Williams.  The  allocation  provisions  in  this  bill  I  think  are 
very  good.  What  they  lack  is  that  it  isn't  clear  that  State  cost  re- 
covery  litigation  that  would  take  place  with  regard  to  non-settlors, 
those  that  don't  abide  by  the  allocation,  would  be  done  with  the 
same  effect  that  EPA  would  do  it.  So  I  think  there  are  some  refine- 
ments that  need  to  be  made,  but  I  agree  with  the  general  approach. 

Senator  Baucus.  I'd  like  to  quickly,  Mr.  Barth  and  Mr.  Roberts, 
have  your  reaction  to  Mr.  Williams'  suggestion. 

Mr.  Barth.  I'm  really  not  competent  and  don't  have  a  back- 
ground on  the  interaction  between  the  Federal  and  the  State  juris- 
dictional issues.  So  I  really  can't  contribute  on  that. 

Mr.  Roberts.  Let  me  try  and  take  a  crack  at  it.  We  in  the  envi- 
ronmental community  appreciate  the  fact  that  if  there's  a  way  of 
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improving  the  State  role,  we  take  advantage  of  the  tremendous  ac- 
cess of  resources 

Senator  Baucus.  If  you  can  summarize,  Mr.  Roberts,  my  time 
has  expired. 

Mr.  Roberts.  Our  concern  about  State  authorization  is  that  we 
have  a  number  of  procedural  and  substantive  requirements  in  this 
bill  that  we  think  are  of  critical  importance  to  our  support.  It  be- 
comes unclear  to  us  when  you  do  authorize  this  program  to  the 
States  how  many  or  whether  any  of  those  requirements  pass 
through  to  the  obligations  of  the  State.  Some  are  procedural.  But 
they  are  important  procedural,  things  like  community  participa- 
tion, and  the  community's  role  in  deciding  what  the  remedies  look 
like. 

The  other  observation  I  would  make,  frankly,  is  that  EPA  has 
undertaken  a  survey  of  the  States'  capabilities  in  this  regard,  and 
it  appears  very  disparate  from  State  to  State  on  whether  or  not  a 
State  can  really,  truly  pick  up  this  program  and  run  it.  Some  can't. 
And  we're  prepared  and  have  been  prepared  to  work  with  those 
States  to  try  and  figure  out  a  way  to  enhance  their  role. 

But  many  other  States,  I  would  argue  a  majority  of  States,  are 
ill-equipped  to  run  this  program  at  this  time,  and  we  need  to  find 
a  way  to  improve  that. 

Senator  Baucus.  Thank  you. 

Senator  Chafee? 

Senator  Chafee.  Thank  you,  Mr.  Chairman. 

Ms.  Robinson,  Mr.  Barth  has  laid  considerable  emphasis  on  the 
remedy  selection,  and  I  must  say  that  it  is  appealing.  You're  rep- 
resenting the  community  groups.  Are  you  satisfied  with  the  remedy 
selection  provision? 

Ms.  Robinson.  Sir,  we,  communities  will  never  really  be  happy 
until  we  get  a  background  approach.  But  we  recognize  that  there 
are  many  inherent  difficulties  in  asking  for  background.  Therefore, 
what  we  ask  for  in  arriving  at  this  national  goal  is  a  very  stringent 
number  that's  truly  going  to  be  protective  of  communities.  And  in 
that  we  recognize  the  problems  in  risk  assessment.  Because  that's 
what  you're  basically  doing.  So  we  want  a  wide  margin  of  error  for 
the  protection  of  communities. 

Senator  Chafee.  Yes,  my  worry,  I  guess,  is  that  under  the  pro- 
posal here,  specifically  directed  to  specific  sites,  and  let's  say 
there's  a  site  that  is  clearly  an  industrial  site,  you  look  down  the 
track,  it's  going  to  be  industrial.  So  the  decision  is  made  that  that's 
what  it's  going  to  be,  thus  the  cleanup  level  is  less  than  it  would 
be  if  it's  going  to  be  a  housing  development.  And  your  groups  be- 
comes involved,  and  what's  your  reaction?  What  do  you  think  your 
reaction  would  be? 

Ms.  Robinson.  We  don't  like  the  idea  of  areas  being  designated 
as  sacrifice  zones.  We  already  live  in  sacrifice  zones.  In  many 
cases,  the  citizen  lives  right  next  door  to  the  plant,  or  right  across 
the  street  from  the  plant.  Whatever  that  cleanup  level  is,  we  feel 
that  it  must  be  as  protective  of  those  people  who  are  there,  right 
next  door  to  that  site,  as  people  who  live  in  a  residential  zone. 

Senator  Chafee.  Mr.  Barth,  what  does  that  do  to  your  remedy 
selection? 


51 

Mr.  Barth.  If  we  have  neighbors  in  the  immediate  environs  of 
our  plant,  we  have  to  run  the  plant  in  a  way  and  remediate  in  a 
way  so  that  they're  not  at  risk.  And  I  would  expect  the  goals  and 
the  standards  set  pursuant  to  the  processes  of  this  proposed  legis- 
lation would  provide  that  protection,  and  we  would  be  held  to  it. 
And  in  fact,  I  expect  we  are  meeting  it  presently  without  that  man- 
date. 

Senator  Chafee.  Okay,  fine.  Thank  you,  Mr.  Chairman. 

Senator  Baucus.  Senator  Lautenberg. 

Senator  Lautenberg.  I  would  ask  Mr.  Ramsey,  if  under  your 
proposal,  contaminated  groundwater  treatment  would  take  place 
when  it's  to  be  used  at  a  future  time,  correct? 

Mr.  Ramsey.  Right. 

Senator  Lautenberg.  Suppose  a  responsible  party  disappears, 
who  then  would  pay  for  that  treatment? 

Mr.  Ramsey.  I  think  there  are  two  options.  One  is,  if  the  party 
disappears  and  there  are  other  parties  at  the  site,  well,  I  hate  to 
hear  the  words  come  out  of  my  mouth,  that's  what  joint  and  sev- 
eral liability  is  for  with  respect  to  the  remaining  people.  And  if  it's 
a  sole  party  site,  that's  what  the  fund  is  for.  And  as  one  of  the  par- 
ties who's  going  to  pay  and  continue  to  pay  the  tax  and  the  fund, 
that's  what  it  ought  to  be  for. 

I  think  if  you  take  a  look  at  the  sites,  whether  you  want  to  con- 
tinue to  require  pumping  and  treating  at  every  site  is  a  matter  of 
policy,  and  to  get  a  technology  waiver  you  actuallv  have  to  put  in 
the  equipment  and  run  it  for  a  period  of  years  to  demonstrate  that 
it  won't  work.  Relying  on  the  funds  to  pick  up  on  the  backend  rath- 
er than  spending  billions  on  the  front  end  that  really  could  go 
someplace  else  is  a  more  sensible  policy  choice. 

Senator  Lautenberg.  Well,  it  seems  to  me  that  if  the  responsible 
party  is  there  that  frankly,  they  ought  not  to  be  off  the  hook  if  it's 
obvious  that  this  is  contaminated  material  or  contaminated  water 
and  to  wait  until  somebody's  going  to  use  it.  Also,  we  talked  about 
the  apportioning  the  water  in  an  aquifer.  And  I  wonder  how  you, 
what  do  you  do,  write  off  the  rest  of  the  water  in  an  aquifer  that 
has  a  contaminated  share?  How  do  you  apportion  that? 

Mr.  Ramsey.  I  don't  think  we're  talking  about  apportioning  an 
aquifer,  and  we're  certainly  not  talking  about  writing  it  off.  What 
we're  talking  about  is  essentially  clean  it  up  if  you  can,  unless  it's 
technologically  or  economically  infeasible 

Senator  Lautenberg.  Or  economically 

Mr.  Ramsey.  But  contain  it  in  any  event,  so  that  you're  not  going 
to  allow  the  spread,  you're  not  going  to  create  what  some  people 
like  to  call  dead  zones.  So  that  it's  not  a  matter  of  apportionment, 
it's  a  matter  of  the  timing  of  treatment.  It  really  is  that  simple.  It's 
a  matter  of  treat  it  at  use,  treat  it  at  the  wellhead,  make  sure  that 
you've  got  an  adequate  supply  of  clean  water,  contain  it  in  the 
meantime. 

Senator  Lautenberg.  The  timing  suggests  limitations  on  my 
ability,  realistically,  as  opposed  to  getting  the  function. 

Mr.  Ramsey.  I  don't  think  so.  We  mav  have  a  difference  of  view, 
but  for  example,  let's  assume  GE,  and  let's  assume  what  we  all 
hope  at  least  in  my  company,  continued  solvency  and  viability,  I 
don't  think  we're  looking  to  be  let  off  the  hook  over  time  because 
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we've  agreed  to  contain.  I  think  we  view  it  that  our  liability  will 
be  when  the  time  comes  to  treat  it,  we've  got  to  pay  the  costs.  And 
we're  not  suggesting  otherwise  for  others,  as  well. 

Senator  Lautenberg.  Well,  there's  pretty  good  reliance  that  GE's 
going  to  be  around  a  long  time,  while  other  people  don't  have  the 
same  degree  of  creditworthiness. 

Ms.  Robinson,  just  to  close,  as  far  as  I'm  concerned,  on  the  ques- 
tion of  retroactive  liability,  I  understand  there  was  some  discussion 
of  it  while  I  was  out.  Is  there  anything  by  way  of  a  summary  state- 
ment that  you  wanted  to  make  on  that  issue?  Because  I  saw  you 
kind  of  jumping  at  the  microphone  as  I  was  talking  to  Dr.  Chavis. 

[Laughter.] 

Ms.  Robinson.  We  recognize  that  litigation  is  a  problem,  we  feel 
that  the  current  legislation  goes  a  long  ways  towards  reducing 
these  transaction  costs  by  its  inherent  fairness.  We  feel  that  by 
taking  away  retroactive  liability,  you  in  fact  create  more  unfairness 
and  thereby  increase  litigation. 

For  example,  those  companies  that  have  already  spent  millions 
cleaning  up  their  sites  will  now  also  be  forced  to  pay  the  onerous 
higher  tax,  while  those  companies  that  dragged  their  feet  and  re- 
fused to  do  it  are  now  let  off  the  hook  and  all  they  have  to  do  is 
pay  the  tax.  We  think  somebody's  going  to  get  very  unhappy  with 
that. 

Also,  there's  a  big  question  as  to  whether  it's  pre- 1980  or  post- 
1980  or  whatever  the  cutoff  date  is,  you're  going  to  always  have  the 
problem  of  litigating  as  to  whether  or  not  your  waste  was  in  that 
period,  how  much  of  it  is.  It  makes  a  tremendous  administrative 
problem  in  trying  to  sort  out  who  pays  what  and  how  much. 

From  the  citizens'  point  of  view,  we  looked  very  seriously  at  the 
fact  that  developing  new  technology  will  not  be  encouraged.  What's 
the  point  of  a  company  developing  new  technology  when  he  doesn't 
have  that  responsibility  any  more.  So  that  means  we  citizens  are 
going  to  be  stuck  with  inefficient  pump  and  treat  and  be  continu- 
ously poisoned  by  incinerators  because  that's  the  best  technology 
available. 

And  then  there  are  other  sites,  for  example,  the  site  where  I  live 
where  an  entire  ecosystem,  a  swamp,  has  been  contaminated  with 
things  which  cling  to  the  sediments  and  have  bioaccumulated. 
There's  no  technology  to  remove  that  material  short  of  totally  de- 
stroying the  swamp. 

Senator  Lautenberg.  Mr.  Chairman,  I  want  to  compliment  you. 
The  witnesses  have  brought  certainly  worthwhile  points  of  view, 
we  don't  necessarily  have  agreement  wit  everyone,  but  this  was  an 
excellent  hearing,  and  I  commend  you  for  doing  it  as  rapidly  and 
thoroughly  as  you  have. 

Senator  Baucus.  Thank  you,  Senator. 

I  want  to  pay  special  compliments  to  each  of  you  who  have  spent 
so  much  time  working  on  this  issue.  Each  of  you  knows  the  issues 
very  well,  we've  worked  long  and  hard,  taken  time  to  come  here 
today,  express  your  views,  and  you're  all  contributing  and  have 
contributed  over  the  last  2  years,  virtually,  toward  a  solution.  I 
think  we're  going  to  finally  resolve  it  this  year,  and  this  committee 
thanks  you  for  your  effort  and  your  work. 
The  committee  is  adjourned. 
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[Whereupon,  at  1:08  p.m.,  the  committee  was  adjourned,  to  re- 
convene at  the  call  of  the  Chair.] 

[Statements  submitted  for  the  record  follow:] 


Statement  of  Hon.  Lloyd  Bentsen,  Secretary  of  the  Treasury 

Chairman  Baucus,  Senator  Chafee,  members  of  the  Committee:  The  Superfund  is 
far  more  than  just  an  environmental  issue.  It's  an  economic  and  social  issue  as  well. 
We  have  identified  and  listed  1,300  priority  Superfund  sites.  But  fewer  than  20  per- 
cent of  them  have  been  fully  cleaned  up.  For  every  dollar  spent,  more  than  25  cents 
goes  to  lawyers  and  transaction  fees.  The  incentives  in  the  system  are  all  wrong. 
Instead  of  getting  on  with  the  job  of  cleaning  up  Superfund  sites,  we  fight  to  keep 
from  cleaning  them  up.  The  current  system  is  just  not  working.  We  can  and  we 
must  do  better. 

The  Administration  has  spent  considerable  time  over  the  last  year  finding  what's 
wrong  with  the  system  and  coming  up  with  solutions.  I  know  this  committee  has 
devoted  a  great  deal  of  attention  to  the  issue. 

It  has  been  frustrating.  We  all  brought  a  number  of  different  ideas  and  views  to 
the  table.  It  took  a  long  time  for  everyone  to  understand  everyone  else's  positions. 

It  was  a  difficult  process — but  the  final  product  is  better  for  having  had  a  fair  and 
open  hearing  of  everyone's  views.  We've  had  a  lot  of  help  from  all  the  interested 
parties,  and  now  we  have  a  Superfund  reauthorization  proposal  that  addresses  head 
on  the  most  serious  problems  in  the  existing  system. 

I  want  to  go  over  the  most  important  points  with  you.  First,  the  new  allocation 
system  is  a  major  effort  to  apportion  the  responsibility  for  cleanup  fairly  and  effi- 
ciently. For  instance,  there  is  generous  funding  for  orphan  shares.  That  way,  one 
party  doesn't  get  stuck  paying  someone  else's  bill. 

It  provides  quick  settlement  for  those  who  have  made  only  a  small  contribution 
to  the  problem,  for  those  who  generate  and  transport  municipal  solid  waste,  and  for 
parties  who  have  a  limited  ability  to  pay. 

In  addition,  and  this  is  of  importance  to  Treasury,  it  clarifies  liability  for  lenders, 
and  for  innocent  landowners. 

I  believe  this  proposal  also  will  take  a  great  deal  of  the  contention  out  of  the  allo- 
cation process.  For  example,  small  businesses  will  be  out  early  and  without  great 
expense.  The  large  businesses  that  run  most  of  the  cleanups  will  be  treated  far  more 
fairly.  And  we  should  be  able  to  spend  less  on  litigation  and  more  on  cleaning  up. 
That  last  point's  important,  particularly  since  we've  been  devoting  far  far  too  much 
to  legal  bills.  That  money  ought  to  be  used  for  cleanup,  not  for  a  "lawyers  relief  act." 

What  we've  fashioned  is  a  more  coherent  process  to  determine  how  to  clean  up 
sites.  It  will  protect  our  health,  and  our  environment.  And  it  will  do  more — it  will 
save  money. 

Ask  anyone.  Our  current  system  is  fragmented  and  inconsistent.  Everyone  agrees 
that  we  should  be  able  to  clean  up  these  sites  at  a  substantially  lower  cost. 

I  look  at  it  this  way — these  sites  are  as  much  an  economic  hazard  as  they  are 
a  health  hazard.  These  sites  need  to  be  redeveloped  so  they  can  add  to  the  economic 
well-being  of  the  communities  where  they're  located,  not  be  a  drag  on  them.  We 
need  to  put  this  land  back  on  the  tax  rolls,  back  into  production  doing  something 
constructive  for  the  economy. 

There's  one  other  point  I  want  to  make.  The  Environmental  Insurance  Resolution 
Fund  should  go  a  long  way  to  eliminating  another  source  of  waste  in  the  existing 
system — the  constant  wrangling  over  insurance  coverage. 

So  far,  our  insurers  have  spent  a  great  deal  of  honey  on  Superfund  but  just  12 
cents  on  the  dollar  has  gone  into  cleanups.  Half  the  money  has  gone  to  investigating 
claims  and  fighting  coverage,  and  the  rest  has  gone  to  defending  policyholders. 

That's  a  terrible  record.  I  don't  want  to  be  too  quick  to  assess  blame  because  the 
legal  landscape  has  been  anything  but  clear. 

That's  why  we  came  up  with  the  Environmental  Insurance  Resolution  Fund.  It 
goes  a  long  way  toward  removing  the  uncertainty  of  litigation  from  the'picture.  That 
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allows  us  to  save  on  the  costs  of  settling  coverage  claims.  And  that  money  can  be 
put  to  better  use  cleaning  up  communities  instead  of  paying  lawyers  and  consult- 
ants. 

I  know  that  no  one  is  happy  with  every  aspect  of  the  proposed  reauthorization 
bill.  No  one  wants  to  have  to  invest  scarce  resources  to  clean  up  the  problems  of 
the  past,  but  it  has  to  be  done.  An  enormous  amount  of  time  and  effort  has  been 
invested  in  reaching  the  appropriate  compromises  on  the  difficult  and  delicate  issues 
we  faced.  Everyone  in  the  Administration  is  committed  to  streamlining  the  cleanup 
process,  cutting  costs  and  getting  to  more  sites. 

The  time  has  now  come  to  get  on  with  passing  the  Superfund  reauthorization.  I 
believe  the  proposed  bill  goes  a  long  way  to  address  the  shortcomings  of  the  current 
system.  The  Administration  is  happy  to  support  it,  and  I  would  urge  the  committee 
to  support  it  also. 

Thank  you. 


Responses  of  Secretary  Bentsen  to  Additional  Questions  by  Senator  Baucus 

Question  1.  As  you  are  well  aware,  last  fall  your  Department  made  a  big  push 
to  include  in  the  President's  proposed  Superfund  reform  bill  a  provision  repealing 
retroactive,  strict,  joint  and  several  liability.  Did  the  Department  of  the  Treasury 
ever  develop  estimates  of  the  cost  of  creating  a  massive  public  works  program  to 
clean  up  Superfund  sites  receiving  waste  prior  to  either  1986  or  1980? 

Answer.  The  interagency  working  group  that  developed  the  Superfund  reform  pro- 
posals estimated  costs  for  all  of  the  reform  options  considered.  As  such,  the  group 
looked  at  the  likely  cost  of  eliminating  retroactive  liability.  This  would  entail  allo- 
cating cost  according  to  whether  waste  was  disposed  of  prior  to  the  passage  of  the 
Comprehensive  Environmental  Response,  Compensation  and  Liability  Act  in  1980, 
and  assigning  costs  for  prior  disposal  to  the  government.  (Since  the  option  focused 
primarily  on  retroactive  liability,  we  did  not  estimate  the  costs  for  cleaning  up  all 
waste  disposed  of  prior  to  1986.)  This  option  would  entail  a  substantial  public  works 
project,  and  the  costs  would  be  high  for  two  reasons: 

•  First,  EPA  estimates  that  private  parties  can  clean  up  sites  at  80  percent 
of  the  cost  of  a  government  cleanup.  Others  have  argued  that  the  efSciency  dif- 
ferential is  even  larger.  Consequently,  shifting  cleanup  to  the  government  would 
add  at  least  25  percent  to  the  cleanup  bill. 

•  Second,  allocating  costs  at  a  site  that  accepted  waste  both  before  and  aft«r 
1980 — most  of  the  sites — would  substantially  increase  transactions  costs  at 
these  sites,  as  parties  argued  over  the  timing  of  disposal  and  the  appropriate 
cost  shares  for  pre- 1980  and  post- 1980  disposal.  Accordingly,  the  transactions 
costs  savings  at  sites  closed  prior  to  1980  would  be  largely  off"set  by  increases 
in  transactions  costs  at  other  sites. 

One  of  the  prime  objectives  of  reform  was  to  focus  resources  on  cleaning  up  sites. 
The  problem  with  eliminating  retroactive  liability  is  that  it  would  reduce  the  effi- 
ciency of  the  dollars  going  into  cleanup  without  making  substantial  inroads  into  the 
amount  of  resources  wasted  on  transactions  costs. 

Question  2.  Is  it  your  opinion  that  the  Environmental  Insurance  Resolution  Fund 
will  actually  come  into  operation  and  resolve  the  great  bulk  of  insurance  claims  re- 
lated to  Superfund  cleanups? 

What  in  your  opinion  would  happen  if  we  discover  within  a  year  or  so  after  enact- 
ment that  the  Fund  did  not  go  into  operation  and  that  parties  are  continuing  to  liti- 
gate? 

Answer.  The  proposal  for  the  Environmental  Insurance  Resolution  Fund  was  de- 
veloped by  a  broad  coalition  of  interested  parties;  these  parties  obviously  think  that 
it  should  work.  Of  course,  we  are  sailing  in  uncharted  waters  to  some  extent,  so 
there  is  clearly  uncertainty  about  how  many  policyholders  will  sign  up  for  the  Fund. 
That  is  why  the  insurance  industry  would  like  safeguards  built  into  the  legislation 
to  ensure  that  the  fees  are  conditional  on  a  high  rate  of  participation.  We  think  that 
the  Fund  addresses  an  important  problem;  that,  given  the  complexity  of  the  prob- 
lem, it  does  so  in  an  effective  manner;  and  that  it  will  work. 
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We  cannot  make  any  guarantees,  however.  If  participation  is  unacceptably  low, 
we  will  have  to  search  for  refinements  that  will  shift  the  balance  more  strongly  to- 
ward participation. 

Question  3.  What  would  you  say  to  some  of  the  small  insurance  companies,  who 
are  asking  that  the  tax  on  insurance  companies  be  imposed  only  after  it  is  certain 
that  the  Environmental  Insurance  Resolution  Fund  is  actually  going  to  come  into 
operation? 

Answer.  I  would  say  that  they  have  a  legitimate  concern,  and  that  we  should  cer- 
tainly attempt  to  minimize  any  cost  that  is  incurred  and  any  fees  that  are  assessed 
prior  to  a  determination  that  the  Fund  will  have  a  high  rate  of  participation. 


Statement  of  Hon.  Carol  Browner,  Administrator,  Environmental 
Protection  Agency 

Introduction 

Good  morning  Mr.  Chairman  and  members  of  the  Committee.  It  is  a  pleasure  to 
appear  before  you  this  morning  to  present  the  Clinton  Administration's  reform  pro- 
posal for  the  Comprehensive  Environmental  Response,  Compensation,  and  Liability 
Act,  commonly  known  as  CERCLA  or  Superfund  In  February  of  this  year,  Chairman 
Baucus  and  Chairman  Lautenberg,  along  with  others,  introduced  S.  1834  on  behalf 
of  the  Administration.  The  Environmental  Protection  Agency  and  numerous  other 
departments  and  agencies  worked  very  hard  to  bring  this  legislative  proposal  to  re- 
form Superfund  to  the  Congress. 

At  the  time  of  its  introduction,  I  was  particularly  moved  by  the  spirit  of  coopera- 
tion and  determination  shown  within  the  Administration  that  enabled  us  to  bring 
this  legislative  package  to  fruition.  Since  its  introduction,  S.  1834  has  continued  to 
benefit  from  communication  and  interaction  with  a  broad  range  of  groups  interested 
in  Superfund  including  industry,  environmentalists,  communities,  environmental 
justice  advocates,  State  and  local  governments,  and  the  insurance  industry.  The 
untiring  efforts  of  these  groups,  other  Federal  agencies,  my  staff,  and  Members  and 
staff  here  on  the  Hill  have  produced  a  bill  that  represents  a  delicate  balance  of  reso- 
lution and  commitment  to  necessary  reform.  I  believe  it  also  demonstrates  that  sup- 
port for  this  legislation  is  worthy  of  such  towering  endeavors.  Because  these  reforms 
reflect  a  fragile  consensus  of  many  diverse  interests,  we  must  continue  to  proceed 
cautiously,  or  we  will  all  lose  the  benefit  of  a  much-improved  Superfund  program. 

Recently,  the  Administration's  bill  received  unanimous  support  from  the  House 
Committee  on  Energy  and  Commerce  and  I  recently  testified  before  the  Committee 
on  Public  Works  and  Transportation.  S.  1834  comes  before  this  Committee  on  a 
straight  party-line  vote  from  the  subcommittee.  We  are  here  today  to  seek  this  Com- 
mittee's support.  We  recognize  that  passage  of  a  bill  to  reform  Superfund  will  bene- 
fit most  from  bipartisan  support  and  I  pledge  to  you,  Mr.  Chairman,  and  all  mem- 
bers of  this  Committee  that  the  Agency  is  ready  and  willing  to  work  with  all  Sen- 
ators to  ensure  that  this  bill  is  enacted  into  law  this  year.  Superfund  reauthoriza- 
tion will  provide  this  country  with  a  valuable  opportunity  to  improve  upon  our  suc- 
cesses and  make  changes  to  our  shortcomings.  However,  as  we  all  know,  time  is  of 
the  essence.  Program  authority  for  Superfund  expires  at  the  end  of  this  fiscal  year, 
and  the  failure  to  reauthorize  the  law  could  interrupt  cleanups  in  progress,  neces- 
sitate the  termination  of  government  contracts,  impose  additional  administrative 
costs,  preclude  the  start  of  new  cleanups,  and  cause  huge  political  repercussions  in 
communities  new,  current,  and  prospective  cleanup  sites.  Consequently,  the  Admin- 
istration and  virtually  all  Superfund  stakeholders  agree  that  it  is  in  our  national 
interest  to  ensure  that  Superfund  is  reauthorized. 

Before  discussing  the  provisions  of  the  legislation,  let  me  start  out  by  briefly  out- 
lining the  current  state  of  the  Superfund  program. 

The  Current  State  of  Superfund 

Superfund  was  enacted  in  1980  in  response  to  public  outcry  over  Love  Canal  in 
New  York  and  the  Valley  of  the  Drums  in  Kentucky,  which  had  become  symbols  of 
a  widespread  environmental  problem  that  needed  national  attention.  The  uncon- 
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trolled  dumping  of  hazardous  wastes  in  some  cases  was  posing  serious  risks  to 
human  health  and  safety  and  threatening  valuable  natural  resources  such  as 
groundwater  aquifers. 

The  original  expectation  was  that  the  universe  of  sites  needing  cleanup  would  be 
only  a  few  hundred,  and  the  program  would  require  relatively  modest  resources  and 
would  be  paid  for  primarily  by  responsible  parties  (original  budget:  $1.6  billion  over 
5  years).  Cleanup  was  to  be  paid  for  by  the  parties  responsible  for  the  contamination 
or,  if  they  couldn't  be  found,  by  a  trust  fund  generated  through  business  taxes,  par- 
ticularly on  the  chemical  and  petroleum  industries. 

Since  1980,  the  expectations  for  Superfund  have  increased  dramatically.  Approxi- 
mately 1,300  sites  are  on  the  National  Priorities  List  for  Superfund  cleanup.  It  is 
estimated  that  a  total  of  approximately  3,000  eventually  will  be  a  Federal  cleanup 
priority.  Approximately  one  of  every  four  Americans  lives  within  a  few  miles  of  an 
active  Superfund  site. 

Superfund  has  had  many  successes  during  its  13-year  tenure.  To  date,  Superfund 
has  completed  construction  of  long-term  cleanups  at  more  than  237  contaminated 
sites,  and  another  1,100  sites  are  in  various  stages  of  response.  Additionally,  in 
more  than  3,500  actions  at  2,700  different  sites  across  the  country,  Superfund  has 
led  to  the  emergency  removal  of  hazardous  substances  that  were  posing  immediate 
health  and  safety  risks  to  neighboring  communities. 

Superfund  was  structured  on  the  principle  that  polluters  should  pay  for  cleanup. 
As  a  result  of  Superfund  enforcement  actions,  responsible  private  parties  now  are 
performing  70  percent  of  all  cleanups,  and  they  have  committed  $8.3  billion  to  re- 
duce threats  to  public  health  and  the  environment,  clean  up  groundwater,  and  re- 
store sites  to  productive  use.  In  addition,  through  Superfund  over  1,600  public 
health  assessments  have  been  completed  at  hazardous  waste  sites,  and  significant 
advances  have  been  made  in  basic  and  applied  research  related  to  hazardous  sub- 
stances. Superfund  also  has  spurred  advances  in  cleanup  technology.  In  cooperation 
with  industry  and  other  Federal  agencies,  EPA  has  identified  more  than  150  innova- 
tive technologies  now  being  used  to  treat  contaminated  soil,  groundwater,  sludge, 
and  sediments. 

Finally,  Superfund  has  spurred  and  fostered  development  of  State  cleanup  pro- 
grams to  the  point  where  a  recent  State/EPA  study  reports  the  States  have  cleaned 
up  over  2,680  non-NPL  sites  since  the  mid-1980s  under  State  authority  and  through 
State  cleanup  programs. 

Despite  these  accomplishments,  Superfund  weaknesses  are  recognized  by  virtually 
all  stakeholders,  and  they  threaten  to  undermine  the  efficacy  of  the  statute.  Criti- 
cisms of  Superfund  fall  into  six  broad  categories: 

1.  Inconsistent  and  Inadequate  Cleanups:  The  law  currently  does  not  specify 
a  standard  level  of  cleanup  nationwide;  instead,  it  establishes  a  complex  clean- 
up framework  under  which  applicable  and  relevant  and  appropriate  State  and 
Federal  standards  are  used  to  set  cleanup  levels.  Consequently,  cleanup  goals, 
remedies,  and  costs  differ  site-by-site  across  the  country.  This  inconsistency  con- 
tributes to  uncertainty,  protracted  site-by-site  evaluation,  debate  over  cleanup 
goals,  and  higher  cleanup  costs. 

2.  High  Transaction  Costs:  Most  of  the  private  sector  costs  not  directly  associ- 
ated with  cleanup  activities  are  considered  "transaction  costs."  While  trans- 
action costs  for  the  government  have  been  relatively  low,  there  is  widespread 
agreement  that  Superfund  cleanups  generate  high  transaction  costs  in  private 
party  contribution  litigation  and  in  follow-up  litigation  between  those  parties 
and  insurance  carriers.  These  costs  are  particularly  burdensome  to  small  busi- 
nesses. 

3.  Perceived  Unfairness  in  the  Liability  Scheme:  In  addition  to  excessive 
transaction  costs,  the  current  liability  regime  is  criticized  as  being  unfair  to 
many  parties.  Small  businesses,  municipalities,  lenders,  trustees  and  others 
argue  that  the  burdens  imposed  by  the  liability  system  are  particularly  unfair 
to  them.  Larger  businesses  resent  having  to  pay  more  than  their  "fair  share" 
of  costs. 

4.  Overlapping  Federal/State  Relationship:  The  Federal  government  has  pri- 
mary responsibility  for  implementing  the  Superfund  program,  and  it  has  exclu- 
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sive  access  to  the  money  in  the  Superfund  States,  however,  play  a  significant 
role  in  the  program's  implementation.  State  standards  apply  to  all  cleanups, 
and  States  must  pay  a  share  of  any  Fund-financed  remedial  cleanup  costs  at 
non-federal  facility  sites.  In  addition.  States  have  significant  input  in  selecting 
cleanup  remedies.  Due  to  this  overlapping  authority  and  responsibility,  Federal 
and  State  governments  often  disagree  over  the  degree  to  which  sites  should  be 
cleaned  up,  the  remedy  to  be  used,  and  the  allocation  of  costs.  These  disagree- 
ments contribute  to  the  cost  and  duration  of  cleanups,  and  they  result  in  sub- 
stantial confusion  among  all  stakeholders. 

5.  Inadequate  Community  Involvement:  Many  communities  near  Superfund 
sites,  including  low  income,  minority,  and  Native  American  communities,  do  not 
feel  they  are  given  an  adequate  opportunity  to  participate  in  the  Superfund 
process.  These  and  other  communities  believe  the  program  does  not  address 
local  circumstances  adequately  when  evaluating  risk  or  determining  the  method 
and  level  of  cleanup.  Consequently,  communities  may  conclude  that  the  result- 
ing cleanup  is  overly  conservative  or  insufficiently  protective. 

6.  Impediments  to  Economic  Redevelopment:  Current  law  extends  liability  to 
both  past  and  future  owners  of  contaminated  sites.  As  a  result,  the  market 
value  of  older  industrial  sites  can  be  depressed,  because  the  specter  of 
Superfund  liability  diminishes  the  attractiveness  of  investing  in  industrial 
areas.  Many  claim  that  prospective  owners  who  want  to  develop  property  have 
an  economic  incentive  to  use  undeveloped,  or  "greenfield,"  sites  to  avoid  poten- 
tial Superfund  liability,  thereby  contributing  to  suburban  sprawl  and  exacerbat- 
ing chronic  unemployment  often  found  in  inner-city  industrial  areas. 

A  Vision  of  the  New  Superfund 

The  Clinton  Administration  is  committed  to  new  Superfund  legislation  that  pro- 
tects human  health  and  the  environment  with  greater  efficiency  and  fairness  than 
does  the  current  law.  To  achieve  this  goal,  the  Administration  has  been  guided  by 
four  objectives: 

—to  reduce  the  time  and  costs  needed  to  clean  up  sites; 
— to  make  the  liability  scheme  fairer  and  more  efficient; 

— to  increase  the  involvement  of  communities  that  live  near  sites  in 
Superfund  decisions;  and 

— to  remove  impediments  to  economic  redevelopment  of  contaminated  prop- 
erties. These  objectives  are  the  fundamental  building  blocks  for  our  reauthoriza- 
tion proposal  and  we  believe  that  they  also  reflect  the  similar  concerns  Mem- 
bers of  this  Subcommittee  have  raised  and  reported  previously. 
S.  1834  will  shorten  the  time  required  to  conduct  cleanups  and  will  make  clean- 
ups less  expensive  in  a  variety  of  ways.  To  ensure  protection,  it  establishes  a  proc- 
ess for  setting  national  goals  for  all  Superfund  cleanups.  The  bill  also  provides  for 
a  National  Risk  Protocol  for  the  conduct  of  risk  assessments  that  will  be  used  to 
determine  the  need  for  remedial  action.  The  Protocol  will  include  the  development 
of  standard  formulae  to  be  used  in  setting  concentration  levels  for  the  most  common 
contaminants  to  speed  up  the  cleanup  process.  The  bill  will  reduce  transaction  costs 
and  achieve  greater  fairness  by  instituting  an  allocation  process  and  by  having  EPA 
fund  an  orphan  share.  Joint  and  several  liability  will  be  retained  for  those  parties 
who  do  not  accept  their  allocation.  S.  1834  achieves  greater  fairness  and  reduces 
transaction  costs: 

—by  exempting  from  liability  certain  parties  who  contribute  only  municipal 
solid  waste,  and  truly  tiny  contributors  of  hazardous  substances; 

—by  expediting  settlements  for  "de  minimis"  parties  (those  whose  contribu- 
tion is  small  relative  to  total  site  contributions)  and  certain  parties  with  a  lim- 
ited ability  to  pay  for  cleanup  costs; 
— by  providing  settlers  with  greater  finality;  and, 

—by  capping  the  liability  of  generators  and  transporters  of  municipal  solid 
waste. 
The  Environmental  Insurance  Resolution  Fund,  an  idea  developed  by  insurers 
and  potentially  responsible   parties  (PRPs),   provides   responsible  parties  with   a 
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mechanism  for  resolving  coverage  disputes  with  their  insurers  through  the  insur- 
ance resolution  fund,  and  holds  the  potential  for  significantly  reducing  the  number 
of  disputes  that  end  up  in  court,  thereby  reducing  transaction  costs. 

The  Superfund  bill  encourages  beneficial  reuse  of  contaminated  properties  by  re- 
moving disincentives  for  property  transfers  and  cleanups  and  by  facilitating  vol- 
untary cleanups.  It  will  lead  to  a  more  positive  relationship  between  the  Federal 
government  and  the  States,  by  expanding  the  ability  of  the  States  to  assume  respon- 
sibility for  response  actions,  including  remedy  selection,  allocation  and  enforcement 
at  NPL  sites  and  to  take  pre-remedial  actions  at  non-NPL  sites.  In  addition,  it  will 
accomplish  more  cleanups  by  more  effectively  leveraging  the  combined  resources  of 
EPA,  other  Federal  agencies.  States,  local  governments,  and  private  parties. 

S.  1834  addresses  the  concerns  of  disadvantaged  communities  by  building  envi- 
ronmental justice  criteria  into  the  process  for  evaluating  sites  to  be  placed  on  the 
National  Priorities  List.  The  Administration  proposal  provides  a  strong  role  for  the 
local  community  in  future  land  use  determinations  and  remedy  selection  decisions, 
thereby  making  those  communities  more  effective  participants  in  the  system. 

I  would  like  to  address  each  of  these  issues  in  a  little  more  detail,  and  then  I 
would  gladly  respond  to  questions.  The  detailed  priorities  of  the  S.  1834  are  as  fol- 
lows: 

1.  Speeding  Cleanups,  Cutting  Costs 

The  heart  of  Superfund  reform  has  to  be  speeding  the  pace  and  lowering  the  cost 
of  cleanup.  Whether  one  talks  to  responsible  parties,  community  groups,  environ- 
mentalists, or  other  interested  parties,  all  agree  that  the  process  for  studying  sites 
and  evaluating  and  selecting  remedies  simply  takes  too  long  and  costs  too  much 
today.  Before  we  can  improve  this  process,  we  must  decide  once  and  for  all:  how 
clean  is  clean? 

The  Administration's  original  proposal  was  premised  on  the  principle  that  all  com- 
munities are  entitled  to  receive  the  same  protection  from  potential  health  hazards 
associated  with  Superfund  sites.  The  bill  advances  that  effort  by  requiring  national 
goals  to  be  set  for  the  protection  of  health  and  the  environment  and  by  establishing 
a  national  risk  protocol  to  be  used  in  setting  concentration  levels.  Formulae  would 
be  developed  for  the  most  common  contaminants,  and  applied  at  sites,  where  appro- 
priate, to  avoid  the  need  for  a  full  risk  assessment  to  develop  cleanup  levels  at  every 
site.  The  national  goals  and  National  Risk  Protocol  would  be  developed  through  ne- 
gotiated rulemaking. 

EPA  also  would  develop  a  menu  of  generic  remedies  that  could  be  used  at  certain 
types  of  sites  without  lengthy  study.  This  menu  of  generic  remedies  has  evolved  out 
of  EPA's  13  years  of  experience  running  the  Superfund  program.  At  certain  types 
of  sites,  we  can  be  relatively  certain  of  the  type  of  remedy  most  effective  for  cleaning 
up  the  particular  contaminants  and  media  involved.  We  therefore  can  avoid 
"reinventing  the  wheel"  and  save  time  and  money. 

At  the  site-specific  level,  EPA  would  take  the  community's  views  on  reasonably 
anticipated  future  land  use  into  account  in  selecting  remedies.  A  Community  Work- 
ing Group  that  is  representative  of  the  affected  community  would  recommend  to 
EPA  a  post-cleanup  use  for  the  site.  In  order  to  make  the  most  efficient  use  of  our 
limited  resources,  consultation  with  the  community  about  future  land  use  is  essen- 
tial. Where  a  property  is  located  in  an  industrial  area  and  the  community  deter- 
mines that  a  factory  should  be  sited  on  the  property  after  cleanup,  there  is  no  rea- 
son to  clean  the  site  to  residential  levels.  We  must  work  with  communities  to  design 
cleanups  that  meet  their  needs  and  their  expected  future  uses  for  the  sites. 

Current  requirements  for  cleanups  to  meet  both  "applicable"  and  "relevant  and 
appropriate"  requirements  (ARRRs)  would  be  significantly  modified.  Applicable 
State  and  Federal  requirements  regarding  the  conduct  and  operation  of  the  remedial 
action  would  be  complied  with.  The  National  Risk  Protocol,  rather  than  the  AAAR 
approach,  would  be  used  to  set  cleanup  levels;  however,  cleanup  levels  applicable 
under  State  remedial  programs  would  be  met  by  Federal  cleanups.  Other  State  re- 
quirements could  be  made  applicable,  but  only  under  certain  circumstances  and 
where  the  State  demonstrates  that  such  requirements  are  consistently  applied 
under  State  cleanups. 
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The  statutory  preference  for  permanence  and  treatment  would  be  eliminated  and 
replaced  by  the  concept  of  long-term  reliability  at  a  reasonable  cost  coupled  with  a 
preference  for  treatment  of  hot  spots.  Long-term  reliability  would  provide  EPA  with 
an  impetus  to  select  durable  remedies,  but  it  would  not  restrict  the  Agency  from 
considering  other  factors  such  as  community  acceptance  of  the  remedy  and  the 
availability  of  other  treatment  technologies. 

2.  Reducing  Transaction  Costs  and  Increasing  Fairness 

The  Administration  proposal  represents  a  strong  commitment  to  greatly  reducing 
transaction  costs.  The  proposal  provides  special  accommodation  for  small  businesses 
and  contributors  of  small  amounts  of  waste.  It  maintains  the  current  level  of  PRP- 
managed  cleanups.  And  it  addresses  the  on-going  litigation  between  insurers  and 
policy  holders  with  cleanup  responsibilities.  It  achieves  all  these  goals  without  intro- 
ducing new  litigation  issues  or  expensive  administrative  adjudication  procedures. 

Residential  property  owners  and  lessees  and  small  businesses,  among  others,  who 
generate  or  transport  only  municipal  solid  waste  or  sewage  sludge  would  be  exempt 
from  liability.  So  too  would  generators  and  transporters  of  truly  tiny  amounts  of 
hazardous  substances  ("de  micromis"  parties),  including  many  small  businesses,  be 
exempt  from  liability.  Generators  and  transporters  of  small  amounts  of  waste  ("de 
minimis"  parties),  and  parties  unable  to  pay  their  full  responsibility  for  Superfund 
cleanups,  would  be  provided  an  early  opportunity  to  settle  their  liability  with  a  full 
release  from  the  government  and  protection  against  suits  by  third  parties.  These 
provisions  provide  special  considerations  for  small  businesses  that  are  financially 
unable  to  bear  their  full  share  of  liability.  In  addition,  generators  and  transporters 
of  solely  municipal  solid  waste  which  do  not  come  within  an  exemption  category 
would  have  the  opportunity  for  early  settlement  with  the  government;  the  aggregate 
liability  of  these  parties  would  be  capped  at  10  percent  of  costs  at  the  site.  Owners 
and  operators  of  municipal  solid  waste  landfills  with  a  limited  ability  to  pay  re- 
sponse costs  would  be  able  to  settle  early  as  well,  and  the  amount  of  their  payment 
would  be  subject  to  an  ability-to-pay  analysis  crafted  specifically  to  consider  the 
unique  characteristics  of  municipal  governments. 

At  every  privately-owned  multi-party  site  where  the  EPA  has  selected  a  remedy 
after  introduction  of  the  Superfund  Reform  Act  of  1994,  an  allocations  process  would 
be  conducted  by  a  neutral  professional  to  develop  a  percentage  share  of  responsibil- 
ity for  all  allocation  parties.  Let  me  emphasize  that  the  Administration  proposal  re- 
lies on  private  professionals  to  perform  these  allocations.  The  Administration  does 
not  want  to  see  the  allocations  process  turn  into  an  overly  bureaucratic,  overly  legal- 
istic, "big  government"  lawyer-intensive  solution.  Specifically,  we  believe  an  infor- 
mal process  managed  by  experienced  allocators  is  preferable  to  the  establishment 
of  a  formal,  legalistic  system  based  on  Federal  administrative  law  judges. 

Potentially  responsible  parties  would  be  provided  an  opportunity  to  settle  their  li- 
ability to  the  United  States  based  on  the  allocation  and,  if  they  pay  a  premium  and 
meet  other  conditions,  obtain  full  protection  against  future  liability.  Settlors  who 
conduct  response  actions  the  value  of  which  exceeds  the  aggregate  of  their  allocated 
share  and  premium  payment  are  eligible  for  reimbursement  for  the  excess.  To  en- 
sure that  neither  the  allocation  process,  nor  litigation  against  recalcitrants,  will 
slow  the  pace  of  cleanup,  EPA  will  retain  authority  to  issue  unilateral  cleanup  or- 
ders. Parties  who  satisfactorily  perform  cleanup  under  such  an  order  and  who  meet 
other  conditions  will  be  eligible  for  reimbursement  of  most  of  the  difference  between 
their  allocated  share  and  the  necessary  costs  of  work  they  perform.  To  facilitate  set- 
tlements, Superfund  resources  would  be  used  to  cover  "orphan  shares,"  which  con- 
sist mainly  of  allocated  shares  attributable  to  liable  parties  that  can  be  identified 
but  are  no  longer  in  business  or  able  to  pay  their  share.  The  agreement  of  the  gov- 
ernment to  devote  substantial  resources  to  orphan  shares  demonstrates  this  Admin- 
istration's commitment  to  reducing  litigation  and  increasing  the  fairness  in  this  pro- 
gram. 

In  order  to  greatly  reduce  ongoing  contribution  litigation,  the  United  States  would 
take  on  the  task  of  pursuing  non-settling  parties  to  require  site  response  activities 
and  recover  expended  funds.  Such  actions  would  be  premised  on  joint  and  several 
liability  for  the  nonsettlers,  and  they  could  result  in  the  recovery  of  some  or  all  of 
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the  orphan  share.  The  retention  of  joint  and  several  liabiHty  is  essential  to  the  new 
liability  scheme  to  ensure  that  responsible  parties  resolve  their  liability  through  the 
allocation  and  settlement  process  rather  than  through  litigation.  Again,  the  agree- 
ment of  the  government  to  take  on  the  responsibility  of  pursuing  non-settling  par- 
ties represents  a  commitment  to  reducing  transaction  costs  and  litigation  for  private 
parties.  The  government's  p"  rsuit  of  non-settlers  provides  settling  parties  with  the 
certainty  that  they  can  settle  with  the  government  for  their  share  and  not  concern 
themselves  with  going  after  other  parties  for  contribution. 

S.  1834  does  not  include  a  provision  on  abolishing  retroactive  liability.  Abolition 
of  retroactive  liability  would  fundamentally  transform  the  program  from  one  in 
which  70  percent  of  response  work  is  performed  by  PRPs,  those  who  contributed  to 
the  contamination,  into  one  in  which  70  percent  of  the  response  work  would  be  per- 
formed by  the  Trust  Fund,  through  a  public  works  program.  Other  problems  would 
occur: 

— proposals  to  abolish  retroactive  liability  contemplate  raising  at  least  $1.1 
billion  annually  in  new  tax  revenues  sufficient  to  replace  the  70  percent  of  re- 
sponse work  performed  by  PRPs; 

— cleanups  performed  by  the  Trust  Fund  would  likely  be  significantly  more 
expensive  than  those  performed  by  private  sector  companies  who  are  directly 
paying  for  the  cleanup  and  who  have  an  immediate  incentive  to  control  costs; 
— elimination  of  retroactive  liability  would  remove  any  incentive  for  voluntary 
cleanups  for  sites  covered  by  the  public  fund.  Tens  of  thousands  of  voluntary 
cleanups  occur  now.  Without  these  voluntary  cleanups,  even  contamination 
which  has  been  discovered  could  remain  or  worsen  while  society  waits  for  public 
cleanup  funds;  and 

— changing  Superfund  to  a  taxpayer-financed  cleanup  program  would  create 
a  huge  public  works  program  at  a  time  when  we  are  trying  to  scale  back  gov- 
ernment programs  and  foster  efficiencies. 
A  new  Environmental  Insurance  Restoration  Fund  (HRF)  would  be  established 
with  the  objectives  of  ensuring  settlement  of  insurance  claims  related  to  Superfund 
liability  for  pre- 1986  disposal  of  waste.  The  litigation  over  these  claims  is  currently 
a  major  source  of  litigation  related  to  Superfund — estimated  to  cost  approximately 
$300  million  per  year.  The  insurance  industry  has  worked  with  the  PRP  community 
to  develop  a  method  of  financing  the  EIRF.  As  a  result  of  these  efforts,  the  EIRF 
would  be  financed  by  a  fee  on  the  insurance  industry. 

3.  Expanding  State  Authority 

S.  1834  would  enhance  the  State  role  in  Superfund  and  limit  the  overlap  between 
the  Federal  and  State  governments  at  specific  sites.  The  bill  provides  the  States 
with  more  authority  and,  therefore,  with  more  autonomy.  The  State  role  provisions 
in  the  bill  delegate  remedy  selection  authority  explicitly  and  give  States  access  to 
the  Federal  allocation  scheme  to  ensure  enhanced  fairness  at  all  Superfund  sites. 
In  addition,  to  provide  settling  parties  with  greater  finality  and  eliminate  dual  sov- 
ereignty at  sites,  covenants  not  to  sue  will  bind  both  the  Federal  government  and 
the  State,  so  long  as  both  entities  have  been  given  notice  and  an  opportunity  to  ob- 
ject to  the  settlement.  States  will  also  have  access  to  funding  from  the  Superfund 
Trust  Fund,  subject  to  a  fixed  cost  share  of  15  percent,  to  carry  out  response  actions. 

4.  Involving  Communities 

S.  1834  reflects  the  principle  that  communities  must  be  involved  in  the  cleanup 
process  from  the  time  a  site  is  discovered  to  the  time  it  is  finally  cleaned  up. 
Superfund  after  all,  is  first  and  foremost  a  local  program.  The  bill  sets  out  several 
innovative  mechanisms  for  getting  communities  involved  in  the  cleanup  process  and 
for  public  meetings  at  significant  stages  of  the  process. 

In  addition,  the  bill  authorizes  the  establishment  of  Community  Working  Groups, 
as  advisory  bodies,  to  provide  direct,  regular  input  by  representatives  of  a  variety 
of  interested  parties  to  State  and  Federal  agencies  involved  in  the  cleanup.  These 
advisory  groups  would  reflect  the  racial,  ethnic,  and  economic  makeup  of  the  com- 
munity, and  they  would  include  all  community  elements  affected  by  the  cleanup. 
The  advice  and  preferences  of  these  groups  would  be  solicited  at  every  stage  of  the 
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cleanup  process.  The  role  of  the  community  would  be  especially  important  in  defin- 
ing future  uses  of  restored  sites,  which  will  be  an  important  criterion  for  determin- 
ing cleanup  levels  and  technologies. 

Federal  funding  would  be  available  for  the  establishment  of  independent  State 
Citizen  Information  and  Access  Offices  (CIAOs)  which  will  serve  as  information 
clearinghouses  for  all  the  sites,  both  NPL  and  non-NPL,  in  a  State.  The  CIAOs  will 
also  assist  EPA  in  nominating  members  to  the  Community  Working  Groups.  I  be- 
lieve these  offices  will  provide  community  groups  with  the  information  and  assist- 
ance they  need  to  be  full  players  in  the  cleanup  process. 

The  Superfund  Reform  Act  of  1994  would  greatly  simplify  the  application  process 
for  technical  assistance  grants  (TAG)  to  ensure  that  this  important  source  of  fund- 
ing is  more  widely  available  to  community  groups  who  need  financial  assistance.  For 
the  first  time,  technical  assistance  grants  would  be  made  available  for  sites  that  are 
not  on  the  NPL. 

5.  Encouraging  Economic  Redevelopment 

S.  1834  is  designed  to  reduce  current  Superfund  obstacles  to  the  redevelopment 
of  contaminated  sites.  Economic  redevelopment  and  community  involvement  are  two 
of  my  personal  priorities  in  this  package.  The  flight  of  industry  from  urban 
brownfields  to  suburban  and  rural  greenfields  is  often  noted  in  the  press  these  days. 
Inner  cities  lose  jobs  and  industry,  while  previously  virgin  green  space  is  converted 
to  industrial  uses  or  suburban  sprawl.  The  Administration  proposal  addresses  this 
issue  head  on.  Currently,  parties  can  be  liable  under  Superfund  if  they  own  a  piece 
of  contaminated  property,  whether  or  not  they  owned  the  property  when  the  con- 
tamination occurred  or  contributed  to  the  contamination.  This  provision  of  the  law 
has  discouraged  prospective  purchasers  from  buying  property  that  might  be  con- 
taminated and  banks  from  lending  money  for  such  purchases. 

The  bill  would  provide  an  exemption  from  Superfund  liability  for  prospective  pur- 
chasers of  contaminated  property,  so  long  as  they  did  not  worsen  the  contamination 
at  the  site,  agreed  to  either  clean  up  the  property  or  allow  the  government  or  re- 
sponsible parties  access  to  the  site  to  clean  it  up,  and  meet  certain  other  conditions. 
Lenders  and  trustees  (such  as  bankruptcy  and  testamentary  trustees)  also  would  be 
given  protection  from  liability  under  certain  conditions  to  remove  the  current  dis- 
incentive to  making  loans  on  potentially  contaminated  property. 

6.  Encouraging  Advances  in  Science  and  Technology 

To  address  barriers  that  impede  the  development  of  innovative  and  alternative 
technologies,  S.  1834  would  improve  the  scientific  basis  for  evaluating  risks  to  public 
health  and  the  environment  posed  by  hazardous  waste  sites,  and  encourage  the  de- 
velopment, demonstration,  and  commercialization  of  innovative,  efficient,  and  cost- 
efFective  cleanup  technologies.  Environmental  technology  development  must  be  nur- 
tured and  encouraged  if  we  are  to  make  great  strides  in  the  coming  years.  Govern- 
ment must  share  some  of  the  risk  in  this  area.  Under  the  Administration  proposal, 
the  government  would  share  with  private  parties  the  risk  of  employing  innovative 
technology  to  cleanup  sites.  Specifically,  the  Superfund  trust  fund  would  contribute 
a  percentage  of  the  costs  of  any  additional  remedial  action  required  due  to  a  failed 
innovative  remedy,  as  opposed  to  placing  that  burden  entirely  on  private  parties. 

CONCLUSION 

In  conclusion,  the  CERCLA  reauthorization  reforms  embodied  in  S.  1834  stand  as 
a  unique  representation  of  a  cooperative  and  consensus-building  undertaking.  This 
undertaking  has  engaged  the  time  and  efforts  of  the  Clinton  Administration,  the 
Congress  and  many  of  the  Act's  most  direct  stakeholders.  Many  predicted,  more 
than  once,  that  all  was  lost  for  Superfund  reauthorization.  We  have  persevered. 
Wide  divergence  of  opinion  and  extensive  policy  debate  was  reported  and,  neverthe- 
less, consensus  on  these  reforms  was  reached. 

The  reforms  in  S.  1834  share  a  common  goal  of  faster,  fairer  and  better  cleanups 
under  Superfund  while  ensuring  that  protection  of  human  health  and  the  environ- 
ment remain  our  paramount  concern.  These  reforms  are  a  genuine  step  forward  to 
secure:  increased  State  exercise  of  authority  at  facilities  and  greater  community  in- 
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volvement  at  all  stages  of  the  cleanup  process;  the  removal  of  barriers  to  economic 
development  that  currently  exist  in  the  statute;  a  neutral  allocation  process  and 
faster  resolution  of  a  party's  fair  share  liability  in  a  single  proceeding;  expeditious 
settlement  opportunities  for  certain  parties;  a  streamlining  of  the  remedy  selection 
process  and  the  promulgation  of  a  single  national  goal  for  consistent  cleanups;  and 
the  establishment  of  a  new  insurance  settlement  fund. 

I  cannot  stress  too  strongly  the  Administration's  level  of  commitment  and  the  per- 
sonal commitment  that  I  share  toward  working  with  the  Congress  over  the  coming 
months  to  ensure  that  meaningful  reform  of  Superfund  is  passed  this  year. 

Mr.  Chairman,  thank  you  for  this  opportunity  to  address  the  Subcommittee.  I  will 
be  pleased  to  answer  any  questions  you  may  have. 


Responses  of  Administrator  Browner  to  Additional  Questions  of  Senators 
Simpson,  Reid,  and  Chafee 

questions  by  senator  SIMPSON 

Question  1.  The  National  Research  Council  report  that  was  recently  released 
points  out  that  at  a  majority  of  sites  complete  cleanup  of  groundwater  may  be  tech- 
nically impracticable.  According  to  this  report  full  cleanup  of  contaminated  ground- 
water has  been  achieved  at  only  8  of  77  sites  studied. 

Fridays  Washington  Post  article  on  this  report  quotes  a  senior  EPA  official  as 
saying  "our  position  has  been  that  groundwater  supplies  can  be  cleaned  up,  how- 
ever, and  that  is  what  it  will  remain."  Does  this  statement  indicate  that  EPA  is  un- 
willing to  re-evaluate  its  current  policy  on  groundwater  restoration  even  in  light  of 
the  research  council's  report?  Also  would  you  acknowledge  that  complete  ground- 
water cleanup  may  not  be  possible  at  a  number  of  sites? 

Answer.  EPA  agrees  with  the  NRC  report,  which  states  that  complete  restoration 
may  be  technically  impracticable  at  many  Superfund  sites.  In  fact,  EPA  has  dem- 
onstrated this  through  its  own  research  over  the  past  several  years,  and  has  devel- 
oped policy  and  guidance  in  response  to  the  growing  scientific  knowledge  base  re- 
garding the  capabilities  and  limitations  of  groundwater  restoration. 

It  is  important  to  note,  however,  that  the  severe  constraints  to  restoration  gen- 
erally occur  in  a  relatively  small  area  within  the  site,  such  as  a  source  area  with 
dense  nonaqueous  phase  liquid  (DNAPL)  contamination.  Both  EPA  and  the  NRC 
recognize  that  within  such  a  source  area,  it  may  be  technically  impracticable  to 
meet  restoration  goals,  and  that  the  appropriate  response  in  such  areas  may  be  con- 
tainment and  not  restoration.  Outside  of  such  a  containment  area,  however,  avail- 
able technologies  such  as  pump  and  treat  may  be  capable  of  restoration  to  drinking 
water  standards  (see  NRC  report  page  1). 

Although  complete  restoration  may  not  be  technically  practicable  for  every  portion 
of  every  Superfund  site,  EPA  believes  that  restoration  of  contaminated  groundwater 
is  the  appropriate  initial  goal  of  the  program.  Agency  policy  developed  within  the 
past  2  years  (e.g.,  May  1992  directive  "Considerations  in  Ground-water  Remediation 
at  Superfund  Sites  and  RCRA  Facilities— Update"  and  the  September  1993  "Guid- 
ance for  Evaluating  the  Technical  Impracticability  of  Ground-water  Restoration") 
discuss  at  length  the  Agenc/s  approach  for  identifying  conditions  at  sites  that  pre- 
vent full  restoration,  and  what  the  appropriate  remedial  measures  are  for  sites 
where  such  a  determination  is  made.  Portions  of  sites  that  are  not  restorable  with 
available  technology  should,  in  the  Agency's  view,  be  reliably  contained.  The  re- 
maining portions  of  the  site  that  are  amenable  to  the  effective  use  of  available  tech- 
nologies should  then  be  restored.  This  view  is  also  supported  by  the  NFC  report  (see 
page  239). 

Question  2.  EPA  requires  parties  to  construct  and  operate  groundwater  cleanup 
systems  for  a  number  of  years  in  order  to  establish  that  cleanup  standards  cannot 
be  achieved.  Isn't  there  a  better  way  to  make  this  determination  on  the  front  end 
instead  of  requiring  hundreds  of  thousands  or  even  millions  of  dollars  to  be  spent 
before  a  determination  is  made?  For  instance,  if  EPA  knows  there  are  "dense, 
nonaqueous  phase"  solvents  in  and  around  bedrock — isn't  it  a  pretty  safe  assump- 
tion that  conventional  pump  and  treat  systems  won't  produce  complete  cleanup? 
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Answer.  First,  EPA  has  not  in  all  cases  required  installation  and  operation  of  a 
pump  and  treat  system  in  order  to  make  a  finding  of  technical  impracticability  (TI). 
To  date,  EPA  has  made  "front-end"  TI  decisions  at  approximately  15  sites  (many 
of  which  involved  DNAPL  in  bedrock),  and  anticipates  making  many  more  as  the 
recent  guidance  is  fully  implemented. 

The  Agency  has  also  learned  a  great  deal  about  the  capabilities  and  limitations 
of  groundwater  remediation  technologies  during  the  past  6  years,  and  continues  to 
modify  its  policy  and  guidance  documents  as  a  result.  Many  of  the  early  ground- 
water remedy  decisions  were  made  in  a  time  when  the  scientific  and  regulatory 
communities  had  not  yet  fully  understood  the  limitations  to  conventional  tech- 
nologies such  as  pump  and  treat.  Agency  groundwater  remedy  decision  making  has 
evolved  considerably  since  the  early  days  of  the  Superfund  program,  as  indicated 
by  the  recent  issuance  of  the  "Guidance  for  Evaluating  the  Technical  Impracticabil- 
ity of  Ground-water  Restoration,"  which  outlines  the  approach  for  demonstrating 
that  complete  restoration  is  not  the  appropriate  goal  for  the  site. 

Demonstrations  of  technical  impracticability  do  not  necessarily  require  installa- 
tion of  a  pump  and  treat  system,  but  they  do  require  that  an  adequate  amount  of 
site  characterization  data  be  collected  to  support  such  an  analysis  and  finding.  As 
the  NRC  report  points  out,  there  are  some  conditions  that,  given  the  proper  site 
characterization  information,  can  and  should  be  recognized  as  requiring  a  TI  deter- 
mination up  front.  Such  conditions  may  exist  at  a  large  number  of  Superfund  sites; 
however,  it  is  critical  to  note  that  those  conditions  are  likely  confined  to  a  relatively 
small  area  within  any  given  site  (i.e.,  source  areas  such  as  zones  with  DNAPL  con- 
tamination). 

In  areas  containing  only  dissolved  contamination  plumes  (outside  of  the  DNAPL 
or  concentrated  source  areas),  pump  and  treat  will  likely  yield  good  results  and 
should  be  used  to  attempt  restoration  of  this  groundwater  (see  NRC  report  page 
239).  The  ultimate  ability  to  reach  restoration  goals  in  the  dissolved  contaminant 
plume  may  therefore  require  that  an  available  technology  (either  as  a  pilot,  interim, 
or  full-scale  system)  be  implemented  before  a  TI  decision  is  made.  However,  EPA 
also  recognizes  that  there  may  be  situations  in  which  full  restoration  of  even  the 
dissolved  contaminant  plume  areas  is  not  technically  practicable,  and  that  contain- 
ment and  exposure  control  may  be  the  right  approach  for  the  site. 

Question  3.  There  has  been  a  great  deal  of  criticism  regarding  the  use  of  drinking 
water  standards  as  cleanup  goals  for  all  contaminated  groundwater.  With  S.  1834's 
emphasis  on  selecting  remedies  that  prevent  exposures  to  contaminated  media,  one 
could  argue  that  only  groundwater  and  surface  water  for  which  future  use  is  reason- 
ably foreseeable  should  be  cleaned  to  drinking  water  standards — and  that  attain- 
ment of  those  standards  should  be  required  at  the  point  of  exposure.  Do  you  agree 
that  this  would  be  consistent  with  the  protectiveness  goals  of  S.  1834? 

Answer.  The  Agency  believes  that  treatment  of  contaminated  groundwater  at  the 
point  of  exposure  would  be  inconsistent  with  both  the  Administration's  position  and 
the  intent  of  S.  1834.  Ground  water  cleanup  under  CERCLA  differs  from  soil  clean- 
up in  that  the  goal  for  the  former  is  restoration  of  a  vital  national  resource,  while 
for  soils  the  objective  is  primarily  risk  management.  The  reason  for  this  distinction 
is  that  groundwater  often  comprises  a  current  or  potential  drinking  water  source; 
groundwater  contamination  can  migrate  into  uncontaminated  areas;  and  the  condi- 
tion of  groundwater  can  affect  the  value  and  use  of  the  overlying  land  surface. 

Currently,  50  percent  of  the  U.S.  population  relies  on  groundwater  for  drinking 
water  supply,  including  95  percent  of  the  rural  population.  At  94  percent  of 
Superfund  sites  where  the  groundwater  has  been  classified,  that  groundwater  is 
currently  or  potentially  usable  for  drinking  water.  Currently,  groundwater  is  used 
for  private  water  supplies  at  or  adjacent  to  42  percent  of  Superfund  sites,  and  for 
public  supplies  at  27  percent.  In  addition,  groundwater  at  Superfund  sites  may  dis- 
charge to  other  surface  or  groundwaters  that  are  used  for  drinking  water  or  are  oth- 
erwise ecologically  vital.  Presently,  38  percent  of  contaminated  aquifers  discharge 
to  a  currently  used  drinking  water  source;  63  percent  discharge  to  surface  water; 
and  19  percent  discharge  to  sensitive  ecological  environments  such  as  wetlands. 

However,  the  Agency  believes  that  the  urgency  of  need  for  the  groundwater 
should  be  factored  into  the  remedy  decision  process.  In  other  words,  where  there  is 
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no  current  or  likely  near-term  use  of  the  groundwater,  it  may  be  possible  to  select 
a  less  aggressive  remedy  that  will  still  meet  the  cleanup  goal  within  a  timeframe 
appropriate  for  that  site.  This  flexibility  will  allow  the  Agency  to  distinguish  be- 
tween sites  where  a  rapid  restoration  effort  is  necessary  to  protect  current  users, 
and  those  sites  where  a  more  lengthy  restoration  timeframe  is  appropriate  because 
use  is  not  anticipated  in  the  near  term.  Such  flexibility  in  the  aggressiveness  of  the 
remedy  will  permit  attainment  of  the  cleanup  goals  for  a  lower  cost. 

Question  4.  In  Title  I  it  says  the  "President  shall  not  be  bound"  by  any  rec- 
ommendation of  a  community  working  group.  It  then  goes  on  to  say  "the  President 
shall  give  substantial  weight"  to  community  working  groups  land  use  recommenda- 
tions when  the  group  achieves  consensus  on  land  use.  What  does  "give  substantial 
weight"  mean  in  the  context  of  the  consultation  process — how  does  EPA  intend  to 
interpret  this  provision? 

Answer.  A  community  working  group  at  a  site  will  be  a  key  component  for  obtain- 
ing community  recommendations  on  anticipated  land  use.  The  legislation  also  pro- 
vides, in  Title  V,  for  specific  factors  to  be  considered  in  determining  anticipated  uses 
of  the  land  including:  current  land  use  of  the  site  and  surrounding  properties;  land 
use  development  patterns;  zoning;  potential  for  economic  redevelopment;  proximity 
to  sensitive  populations  or  ecosystems;  and  the  Community  Working  Group's  rec- 
ommendation and  other  views  of  the  affected  community. 

The  legislation  calls  for  the  anticipated  land  use  to  be  identified  early  in  the  reme- 
dial process  by  the  affected  community  and  identifies  specific  points  in  the  remedial 
process  where  it  is  considered.  First,  anticipated  land  use  assumptions  are  critical 
to  determining  protective  concentration  levels.  Then,  during  the  feasibility  study,  re- 
medial alternatives  achieving  the  anticipated  uses  over  all  or  portions  of  the  site 
will  be  considered  in  accordance  with  the  remedy  selection  criteria.  Finally,  a  reme- 
dial action  achieving  the  anticipated  use  will  be  selected  if  supported  by  the  bal- 
ancing of  those  criteria. 

In  some  cases,  that  evaluation  of  remedial  alternatives  may  result  in  a  determina- 
tion that  the  reasonably  anticipated  use  cannot  be  achieved  over  all  or  portions  of 
the  site,  given  the  results  of  balancing  of  the  remedy  selection  criteria.  Since  the 
Agency  may  not  always  be  able  to  deliver  a  remedy  that  readies  the  site  for  antici- 
pated land  use,  a  remedy  achieving  protective  concentration  levels  for  more  re- 
stricted uses  may  be  selected.  The  legislation  also  calls  for  the  Agency  to  publish 
an  explanation  if  a  remedy  does  not  meet  anticipated  land  use  as  recommended  by 
the  community. 

Question  5.  Would  you  agree  that  use  of  a  single  risk  number  would  make  it  more 
difficult  for  EPA  to  take  into  account  risks  posed  by  a  particular  site  based  on  real- 
istic assumptions  about  that  site?  And  if  a  "risk  range"  is  sufficient  to  protect  public 
health  under  the  Safe  Drinking  Water  Regulations,  why  is  it  not  good  enough  for 
Superfund 

Answer.  The  proposed  bill  will  allow  EPA  to  take  into  account  risks  posed  by  a 
particular  site  based  on  realistic  assumptions  about  that  site  while  it  promotes  con- 
sistent and  equivalent  protection  for  citizens  through  the  single,  numerical  risk 
goals  for  human  health.  The  national  risk  protocol  will  establish  standardized  for- 
mulae and  methodologies  for  evaluating  risks  and  determining  protective  concentra- 
tion levels  (PCLs)  or  "cleanup  levels".  The  PCLs  may  differ  from  site  to  site,  as  they 
will  be  established  considering  land  use  and  other  site-specific  parameters.  This 
means  that  an  identical  level  of  residual  risk  (i.e.,  the  national  risk  goal)  may  be 
achieved  at  two  different  sites  with  two  different  PCLs.  For  example,  one  site  could 
be  cleaned  up  for  residential  use  and  the  other  for  industrial  use — the  result  would 
be  the  same  level  of  residual  risk,  but  this  result  would  be  achieved  with  different 
PCLs.  This  flexible  approach  is  possible  because  risk  is  the  product  of  concentration 
(toxicity)  and  exposure;  the  latter  considers  assumptions  regarding  the  future  land 
use,  the  individuals  who  will  be  exposed,  and  what  activities  will  take  place  on  or 
immediately  adjacent  to  the  site.  Thus  the  proposed  approach,  which  considers  land 
use  and  other  exposure  factors,  will  allow  for  flexibility  in  how  the  national  risk 
goals  are  achieved. 

In  recognition  of  the  fact  that  there  may  be  limits  on  the  capability  of  technology 
to  achieve,  or  in  some  cases,  even  detect,  chemical  concentrations  at  low  levels,  and 
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the  unreasonable  costs  that  would  result  from  trying  to  accomplish  a  stringent  goal 
at  sites  of  extraordinary  size,  the  bill  does  allow  for  the  goal  not  be  met  where  it 
would  be  technically  infeasible  or  unreasonably  costly.  The  explanation  for  such  a 
decision  must  be  published  in  the  Record  of  Decision.  Where  such  a  decision  is 
made,  the  bill  requires  protective  concentration  levels  to  at  least  ensure  no  "unac- 
ceptable risk,"  or,  where  that  standard  is  infeasible,  "sufficient  action  to  minimize 
risk  to  human  health." 

Question  6.  As  you  know  I  have  a  keen  interest  in  the  radionuclide  issue.  I  am 
curious  about  the  development  of  the  Administration's  bill.  When  the  bill  was  being 
developed  and  it  was  decided  to  proposed  a  single  risk  number  was  any  consider- 
ation given  to  how  that  may  affect  radionuclide  cleanup?  Was  DOE  and  DOD  con- 
sulted? Were  they  part  of  the  process?  Do  you  agree  that  the  cleanup  of  radio- 
nuclides presents  specific  problems  and  that  we  cannot  regulate  them  in  the  same 
manner  as  normal  toxic  chemicals? 

Answer.  Both  the  Department  of  Energy  and  the  Department  of  Defense  were  con- 
sulted actively  in  the  course  of  developing  the  Administration's  April  28  proposal. 
Discussions  were  held  with  them  specifically  on  the  issue  of  how  the  single  point 
national  goal  might  affect  radiation  cleanups.  DOE  has  provided  a  substantial 
amount  of  information  regarding  limitations  on  and  implications  of  cleanups  of 
radionuclides,  suggesting  among  other  things  that  it  may  be  infeasible  to  distin- 
guish some  (but  not  all)  radionuclides  from  background  radiation. 

The  Administration  believes  that  achieving  the  single  risk  number  for  a  residen- 
tial land  use  scenario  will  be  very  expensive  at  a  number  of  DOE  sites  since  exca- 
vation and  removal  of  radioactively  contaminated  soil  may  be  the  only  techno- 
logically feasible  remedial  alternative.  The  Administration  also  believes  that  it  will 
be  technologically  infeasible  to  meet  the  single  risk  number  for  certain  radionuclides 
because  of  the  technical  infeasibility  of  detecting  or  distinguishing  radionuclide  con- 
tamination resulting  from  human  activity  from  the  ambient  level  of  radionuclides 
in  the  environment.  The  Superfund  reauthorization  proposal  contains  several  provi- 
sions designed  to  address  these  concerns. 

•  An  alternative,  less  stringent  cleanup  level  can  be  established  on  a  site-spe- 
cific basis  if  it  is  determined  that  attaining  the  numerical  health  risk  level  at 
a  particular  facility  will  be  "unreasonably  costly"  or  "technically  infeasible." 

•  A  generic  alternative,  less  stringent  cleanup  level  can  be  established  on  a 
radionuclide-by-radionuclide  basis  if  EPA  determines  that  it  is  technically  infea- 
sible to  detect  such  radionuclide  or  distinguish  such  radionuclide  from  ambient 
levels  of  radionuclides  in  the  environment. 

•  The  determination  of  whether  to  use  a  permanent  treatment  remedy  versus 
a  containment  remedy  which  limits  direct  exposure  to  contaminated  materials, 
or  a  combination  thereof,  will  be  based  on  a  balancing  of  five  factors,  including 
the  reasonableness  of  the  cost  of  the  remedy. 

•  Reasonably  anticipated  future  land  use  is  a  required  factor  in  remedy  selec- 
tion. 

The  Administration  is  satisfied  that  the  radionuclide  provisions  in  S.  1834,  as  re- 
ported, provide  the  flexibility  for  DOE  to  manage  their  Superfund  cleanups  in  a  re- 
sponsible, cost  effective  manner  that  will  ensure  protection  of  public  health  and  the 
environment. 

QUESTIONS  BY  SENATOR  REID 

Question  i:  As  I  understand  it,  section  206  would  allow  States  to  exercise  consid- 
erable authority  for  cleanups  at  Federal  facilities.  How  will  this  affect  the  Federal 
government's  ability  to  prioritize  cleanups  at  these  sites,  and  will  this  mean  that 
there  will  be  different  procedures,  different  remedies,  or  different  levels  of  cleanup 
at  these  various  facilities? 

Answer.  Under  section  208,  the  Administrator  will  transfer  to  the  States  CERCLA 
Section  120  authorities  through  a  contract  or  cooperative  agreement.  In  order  to 
transfer  the  authority,  the  Administrator  must  determine  that  the  State  has  the 
ability  to  exercise  oversight  authorities  at  Federal  facilities  in  accordance  with  the 
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Superfund  Reform  Act.  Therefore,  the  procedures,  remedies  and  levels  of  cleanup 
should  be  the  same  as  would  occur  if  EPA  were  the  lead  regulatory  agency. 

The  primary  check  on  States  applying  the  same  procedures,  remedies,  and  levels 
of  cleanup  is  the  ability  of  the  Administrator  to  withdraw,  in  whole  or  in  part,  a 
State's  authorization  if  the  State  exercises  its  CERCLA  authorities  in  a  manner  that 
is  clearly  inconsistent  with  the  Superfund  Reform  Act.  States  are  required  to  use 
the  same  remedy  selection  criteria  such  as  consideration  of  future  land  use  and  the 
balancing  of  costs  and  other  factors  and  use  the  same  public  participation  proce- 
dures as  would  EPA.  Otherwise,  EPA  could  withdraw  the  State's  delegation.  In  ad- 
dition, the  current  practice  of  using  Interagency  Agreements  at  Federal  facilities 
will  continue  with  the  delegated  State  substituting  for  EPA  as  the  lead  regulatory 
agency.  Under  the  Interagency  Agreements,  the  Federal  facility  will  have  a  com- 
prehensive dispute  resolution  process  to  challenge  actions  and  decisions  of  the  State 
that  are  inconsistent  with  the  Superfund  Reform  Act. 

Regarding  prioritization,  we  believe  that  the  Federal  government  will  be  able  to 
work  with  the  States  in  developing  priorities  for  cleanup. 

Question  2.  Does  the  lender  liability  provision  in  section  411  essentially  reflect 
EPA's  lender  liability  rule  that  was  struck  down  earlier  this  year? 

Answer.  While  a  portion  of  Section  411  of  the  Senate  bill  (specifically,  part  of  Sec- 
tion 411(c))  would  codify  the  major  elements  of  the  lender  Hability  rule,  most  of  the 
provisions  in  Section  411  are  not  part  of  or  based  on  any  component  of  the  EPA 
rule.  However,  many  of  these  supplementary  provisions  are  consistent  with  the 
rule's  overarching  principles. 

Section  411(a):  Certain  Banking  Institutions  and  Trustees 
Section  411(a)  would  add  new  Sections  131  and  132  to  CERCLA.  New  Sections 
131(a)  through  131(d)  are  not  part  of  the  EPA  rule.  These  sections  would  limit  a 
lender's  financial  responsibility  to  pay  for  a  cleanup  for  which  it  was  wholly  or  par- 
tially responsible  to,  in  effect,  the  amount  of  the  loan,  provided  that  the  lender  un- 
dertook an  "environmental  assessment"  of  the  property,  and  so  long  as  the  lender 
did  not  cause  or  contribute  to  a  release  of  hazardous  substances  at  the  site.  The 
EPA  rule  did  not  contain  any  such  provisos  or  additional  limitations  on  the  liability 
of  a  lender  which  was  responsible  for  creating  or  maintaining  property  in  a  hazard- 
ous condition.  Further,  these  sections  would  apply  only  to  a  segment  of  the  lending 
industry:  specifically,  insured  depository  institutions  under  Section  3(c)  of  the  Fed- 
eral Deposit  Insurance  (FDD  Act,  and  certain  other  lenders,  only  some  of  which 
could  qualify  for  the  additional  limitation  provided  for  undertaking  an  assessment. 
The  EPA  rule  did  not  make  such  distinctions  between  and  among  lenders,  but  treat- 
ed all  lenders  equally.  The  regulation  clarified  the  liability  rules  applicable  to  any 
person  which  held  a  security  interest,  and  defined  the  range  the  activities  which 
could  be  undertaken  without  voiding  the  statutory  exemption  already  provided  in 
CERCLA  Section  101(20)(A). 

However,  if  a  lender  voided  the  exemption,  under  the  rule  the  lender  would  be 
held  responsible  for  the  consequences  of  its  actions  in  the  same  manner  as  any  other 
party  who  owned  or  operated  a  CERCLA  facility.  New  Sections  131(a)-(d)  would  cre- 
ate different  results  for  different  lenders,  based  on  their  ability  to  qualify  for  the 
additional  limitation  provided  by  the  Section  131(d)  assessment,  even  if  the  basis 
for  liability  of  these  different  lenders  is  identical. 

New  Section  131(e)(1),  which  would  define  "property  acquired  through  fore- 
closure," is  roughly  parallel  to  similar  provisions  in  the  EPA  rule.  However,  new 
Section  131(e)(2),  which  would  define  the  term  "lender,"is  not.  The  EPA  rule  treated 
all  persons  which  hold  a  security  interest  in  contaminated  property  equally,  while 
new  Section  131(e)(2)(in  tandem  with  new  Section  131(e)(4)  for  insured  depository 
institutions)  makes  distinctions  between  and  among  different  types  of  lenders,  and 
imposes  different  conditions  upon  them  to  qualify  for  the  exemption. 

New  Section  131(e)(3),  which  would  define  "extension  of  credit,"is  roughly  parallel 
to  a  provision  in  the  EPA  rule:  both  cover  as  a  qualifying  security  interest  so-called 
"lease  finance  transactions."  However,  the  EPA  rule  does  not  require  that  an  exten- 
sion of  credit  or  security  interest  conform  with  regulations  issued  by  a  Federal  or 
State  banking  regulatory  authority  in  order  to  qualify  for  the  CERCLA  exemption. 
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New  Section  131(e)(5),  which  would  define  "security  interest,"is  similar  to  the 
EPA  rule's  definition  of  this  term,  but  the  "savings  clause"  of  new  Section  131(f)  is 
nowhere  in  the  EPA  rule.  The  EPA  rule  sought  to  define  and  amplify  terms  already 
used  in  the  statute  and  treated  all  lenders  equally,  thereby  obviating  the  need  for 
such  a  clause;  Section  411  of  the  Senate  bill  requires  a  savings  clause  because  it 
would  add  numerous  new  provisions  and  terms,  would  treat  lenders  differently,  and 
would  cut  across  several  jurisdictionsd  lines  (new  Section  131  mentions  or  empowers 
a  number  of  departments  and  agencies — either  specifically  by  name  or  by  general 
reference — to  undertake  a  variety  of  actions,  including:  EPA;  the  Federal  Deposit  In- 
surance Corporation;  "each  Federal  agency  having  the  authority  under  Federed  law 
to  make  an  examination  of  an  insured  depository  institution";  the  Federal  National 
Home  Mortgage  Association;  the  Federal  Home  Loan  Mortgage  Corporation;  the 
Federal  Agricultural  Mortgage  Corporation;  depository  institutions  "as  defined  in 
Section  3(c)  of  the  Federal  Deposit  Insurance  Act";  and  credit  unions  "as  defined  in 
Section  101  of  the  Federal  Credit  Union  Act."  Other  provisions  of  the  Senate  bill 
implicate  other  lending  related  entities  and  laws). 

The  entirety  of  new  Section  132  is  not  part  of  the  EPA  rule.  New  Section  132 
would  establish  legislatively  the  liability  rules  applicable  to  fiduciaries  (trustees). 
The  Agency  did  not  include  trustees  in  its  final  rule  because  the  terms  "fiduciary" 
or  "trustee"  were  not  mentioned  in  the  statute,  and  therefore  could  not  be  defined 
by  the  rule.  However,  new  Section  132  is  largely  consistent  with  the  Agency's  posi- 
tion on  trustee  liability,  as  articulated  in  the  Preamble  to  the  Final  CERCLA  Lend- 
er Liability  Rule. 

Section  411(h):  Amendments  to  the  FDI  Act 

Section  411(b)  of  the  Senate  bill  would  amend  the  Federal  Deposit  Insurance  Act, 
not  CERCLA,  but  this  section  contains  most  of  the  pertinent  provisions  of  the  EPA 
rule  and  would  affect  primarily  a  lender's  CERCLA  liability.  Section  411(b)  would 
amend  the  FDI  Act  by  adding  a  new  Section  44  concerning  Federal  banking  and 
lending  agencies. 

New  Section  44(a)  of  the  FDI  Act  is  consistent  with  the  EPA  rule,  providing  pro- 
tection to  Federal  entities  which  acquire  contaminated  properties  in  a 
conservatorship  or  receivership  capacity.  The  EPA  rule  provided  that  in  such  cir- 
cumstances, entities  such  as  the  Federal  Deposit  Insurance  Corporation  or  the  Reso- 
lution Trust  Corporation  which  acquire  failed  depository  and  lending  institutions 
under  the  Financial  Institutions  Reform,  Recovery,  and  Enforcement  Act,  would 
qualify  for  the  "innocent  landowner"  defense  to  CERCLA  liability.  New  Section 
44(a)(1)(A)  would  provide  a  similar  exemption.  However,  new  Section  44(a)(1)(B) 
would  also  fully  exempt  Federal  lenders  from  any  liability  or  responsibility  for  haz- 
ardous substance  contamination  incurred  by  them  "in  connection  with  the  provision 
of  loans,  discounts,  advances,  guarantees,  insurance,  or  other  assistance"  (emphasis 
added).  The  EPA  rule  would  have  treated  Federal  lenders  in  the  same  manner  as 
any  other  lender  which  was  responsible  for  a  hazardous  condition  at  a  property. 
However,  a  similar  outcome  is  provided  by  new  Section  44(a)(3),  which  would  im- 
pose liability  on  the  Federal  lending  entity  if  it  caused  or  contributed  to  a  release 
of  hazardous  substances. 

New  Section  44(a)(1)(C)  is  similar  to,  but  far  broader  than,  a  comparable  provision 
in  the  EPA  rule.  The  EPA  rule  would  have  provided  a  defense  to  CERCLA  liability 
for  Federal  entities  (not  simply  banking  or  lending  entities)  which  acquire  hazard- 
ous properties  pursuant  to  a  civil  or  criminal  seizure  or  forfeiture  authority.  How- 
ever, new  Section  44(a)(1)(C)  would  exempt  Federal  banking  and  lending  entities 
from  CERCLA  liability  for  property  acquired  under  any  authority  in  any  civil  or 
criminal  "proceeding,"  a  far  broader  immunity  than  provided  under  the  rule,  or  to 
other  Federal  entities  under  either  the  current  or  the  amended  Superfund  law.  In 
this  respect,  new  Section  101(20)(E)(added  by  Section  605(a)  of  the  Senate  bill)  is 
more  consistent  with  the  EPA  rule.  This  amendment  would  protect  equally  all  Fed- 
eral entities  which  acquire  contaminated  property  by  a  civil  or  criminsd  seizure  or 
forfeiture  authority. 

New  Section  44(a)(2)  of  the  FDI  Act,  pertaining  to  the  effect  of  the  amendment 
upon  State  laws,  is  not  part  of  the  EPA  rule.  The  EPA  rule,  like  the  Superfund  stat- 
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ute  itself,  did  not  expressly  or  impliedly  constrain  or  otherwise  preempt  State  laws. 
While  new  Section  44(a)(2)  would  have  largely  the  same  effect,  it  does  limit  certain 
obligations  imposed  by  State  law. 

New  Section  44(a)(3)  contains  a  provision  similar  to  that  in  the  rule  protecting 
a  party  from  liability  for  a  non-negligent  release  of  hazardous  substances  during  the 
course  of  an  NCP-consistent  response  action.  The  EPA  rule  incorporated  an  existing 
statutory  protection,  under  Section  107(d)  of  CERCLA,  for  "Good  Samaritans"  un- 
dertaking a  cleanup  action.  New  Section  44(a)(3)  similarly  protects  Good  Samari- 
tans. 

New  Section  44(a)(4),  which  would  provide  an  exemption  from  liability  for  subse- 
quent purchasers  of  property  from  a  Federal  lending  entity,  is  not  part  of  the  EPA 
rule.  However,  this  section  is  similar  to  (but  somewhat  inconsistent  with)  other  pro- 
visions of  the  Senate  bill  pertaining  to  bona  fide  prospective  purchasers  of  contami- 
nated property.  (See  new  Section  101(39)  of  CERCLA,  added  by  Title  VI  of  the  Sen- 
ate bill.) 

New  Section  44(b)  also  is  not  part  of  the  EPA  rule.  This  section  would  exempt 
a  Federal  banking  or  lending  entity  from  any  Federal  or  State  law  lien  imposed  on 
contaminated  property.  These  liens  are  intended  to  provide  a  means  to  ensure  that 
government  money  spent  to  respond  to  a  hazardous  condition  may  be  recovered, 
similar  to  common  "mechanic's"  liens  under  State  laws.  This  section  would  prevent 
the  application  of  such  liens  against  Federal  banking  or  lending  entities  only. 

Similarly,  new  Section  44(c)  is  not  part  of  the  EPA  rule.  This  section  would  permit 
a  Federal  banking  or  lending  entity  to  knowingly  sell  or  transfer  contaminated  prop- 
erty to  the  public.  The  section  would  exempt  a  Federal  conservator  or  receiver  from 
the  CERCLA  Section  120  requirement  that  the  Federal  government  remediate  or 
otherwise  covenant  to  clean  up  property  it  owns  or  operates  prior  to  the  property's 
sale  or  transfer  to  the  public.  The  EPA  rule  did  not  suspend  this  public  health  and 
safety  requirement.  New  Section  44(d),  which  is  chiefly  composed  of  definitions  of 
terms  used  in  CERCLA  but  not  the  FDI  Act,  is  not  part  of  the  EPA  rule. 

Section  411(c):  Codification  of  the  EPA  Rule 

Section  411(c)  of  the  Senate  bill  would  amend  Section  101(20)  of  CERCLA  to 
largely  codify  the  EPA  rule  as  new  Sections  101(20)(F),  (G)  and  (H).  These  new  sec- 
tions are  a  near  verbatim  codification,  and  even  where  the  language  does  not  track 
the  EPA  rule  it  is  basically  consistent  with  the  rule's  provisions.  However,  some  ele- 
ments of  these  sections  do  not  have  a  parallel  provision  in  the  EPA  rule;  new 
CERCLA  Section  101(20)(H)(i)(II),  which  would  require  that  a  qualifying  "extension 
of  credit"  conform  with  other  Federal  regulations,  is  not  present  in  the  EPA  rule. 
This  provision  duplicates  new  CERCLA  Section  131(e)(3),  added  by  Section  411(a) 
of  the  Senate  bill,  applicable  to  certain  lenders  as  discussed  above. 

Other  Provisions  of  the  Senate  Bill  Affecting  Private  and  Government  Banking 
and  Lending  Institutions 

Provisions  other  than  Section  411  of  the  Senate  bill  affect  banking  and  lending 
practices.  Section  412  treats  religious,  charitable,  scientific,  or  educational  organiza- 
tions (i.e..  Internal  Revenue  Code  Section  501(c)(3)  qualifying  organizations)  dif- 
ferently than  other  trustees  and  fiduciaries  under  new  Section  132  of  CERCLA.  This 
section  would  create  a  new  Section  101(20)(I)  limiting  the  liability  of  a  qualifying 
charitable  organization  which  owns  contaminated  property  outright  or  in  trust.  As 
the  trustee-owner  of  such  property,  the  trustee's  liability  is  limited  under  this  sec- 
tion to  the  fair  market  value  of  the  property  (or  the  actual  proceeds  from  the  sale 
of  the  contaminated  property),  provided  that  the  contamination  is  pre-existing  at 
the  time  the  trust  acquired  the  property,  and  the  trustee  did  not  cause  or  contribute 
to  the  contamination.  The  trustee  must  also  cooperate  fully  and  not  interfere  with 
the  Agency's  response  action  in  order  to  maintain  the  limitation  on  liability. 

This  differs  from  the  treatment  of  other  trustees  in  new  Section  132.  Under  that 
section,  the  institutional  trustee's  liability  is  limited  to  the  assets  of  the  trust  which 
are  available  to  indemnify  the  trustee,  whereas  under  new  Section  101(20)(I)  the 
charitable  trustee's  liability  is  limited  to  the  value  of  the  contaminated  asset  itself, 
regardless  of  the  other  assets  held  in  trust  by  the  charitable  trustee.  This  distinction 
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is  consistent  with  long-established  common  law  principles  applicable  to  charitable 
and  other  trustees,  as  ari^iculated  in  the  RESTATEMENT  (SECOND)  OF  TRUSTS. 
Both  new  Section  101(20X1)  and  Section  132  are  intended  to  protect  the  personal 
assets  of  the  trustee,  absent  wrongdoing  by  the  trustee. 

Finally,  certain  provisions  of  Section  605  of  the  Senate  bill  duplicate  or  mirror 
those  of  Section  411(b),  which  pertain  to  the  Federal  government  acting  as  a  con- 
servator or  receiver.  Section  411(b)  would  amend  the  FDI  Act  so  as  to  provide  an 
exemption  from  CERCLA  liability,  while  the  EPA  rule  would  establish  that  a  gov- 
ernment entity  acquires  such  property  "involuntarily."  Because  of  a  quirk  in  the 
definitions  section  of  CERCLA,  State  government  entities  acquiring  properties  as  a 
conservator  or  receiver  would  be  exempt  from  the  definition  of  "owner  or  operator" 
under  the  EPA  rule,  while  the  Federal  government  would  qualify  for  the  "innocent 
landowner"  defense  to  liability  for  pre-existing  contamination.  Section  605(a)  would 
rectify  this  and  more  nearly  codify  the  intent  of  the  rule  by  establishing  that  a  Fed- 
eral conservator  or  receiver  would  be  treated  the  same  as  a  State  conservator  or  re- 
ceiver by  extending  the  exemption  from  the  definition  of  "owner  or  operator."  Con- 
sequently, Section  411(b)  tends  to  duplicate  the  effect  of  Section  605(a). 

Question  3.  Under  section  601,  Federal  agencies  would  be  excused  from  liability 
at  mining  sites  where  there  is  a  viable  PRP  who  is  "primarily  or  solely  responsible" 
for  the  release  at  the  site,  is  capable  of  performing  or  paying  for  the  cleanup,  and 
other  requirements  are  met.  How  will  EPA  determine  that  a  party  is  primarily  or 
solely  responsible? 

Answer.  The  Superfund  Reform  Act,  as  reported  by  the  House  Energy  and  Com- 
merce and  House  Public  Works  and  Transportation  committees  does  not  contain  an 
exemption  from  liability  for  Federal  entities  under  the  circumstances  set  forth  in  the 
question.  Section  601  of  H.R.  4916,  does  provide  authority  for  Federal  entities, 
which  exercised  no  regulatory  or  other  control  over  activities  that  resulted  in  a  re- 
lease or  threatened  release  of  hazardous  substances,  to  order  cleanup  by  other  enti- 
ties of  sites  the  Federal  entity  owns  or  operates,  but  only  if  the  Federal  entity  can 
demonstrate  to  the  satisfaction  of  the  EPA  Administrator  the  following: 

— No  Federal  entity  was  the  primary  or  sole  sources  of  a  release  or  threat- 
ened release  of  hazardous  substances; 

— The  activities  resulting  in  a  release  or  threatened  release  occurred  prior  to 
1976,  and  were  pursuant  to  statutory  authority;  and 

— The  persons  primarily  or  solely  responsible  for  the  release  or  threatened  re- 
lease are  financially  viable,  and  are  capable  of  financing  or  performing  at  least 
a  portion  of  the  response  action. 

Even  if  the  EPA  Administrator  determines  that  the  Federal  entity  meets  these 
conditions,  if  the  Federal  entity  falls  to  obtain  performance  of  necessary  response 
actions  by  responsible  parties  within  12  months  of  the  facility's  listing  on  the  Na- 
tional Priorities  List,  the  Federal  entity  must  commence  a  remedial  investigation 
and  feasibility  study  for  the  facility  no  later  than  6  months  after  that  12  month  pe- 
riod. 

EPA  will  approach  the  question  of  which  persons  are  "primarily  or  solely  respon- 
sible" for  releases  on  a  case-by-case  basis,  reviewing  the  facts  and  circumstances  at 
each  facility  to  determine  the  relative  contributions  by  the  Federal  and  private  enti- 
ties. 

Question  4.  It  is  my  understanding  that  the  bill  excludes  any  site  fi-om  the  pro- 
posed mandatory  allocation  of  liability  if  all  potentially  responsible  parties  at  the 
site  are  owners  and  operators.  It  is  my  understanding  that  this  was  not  in  the  origi- 
nal Administration  bill,  nor  a  recommendation  of  the  National  Commission  on 
Superfund  I  understand  that  it  was  added  out  of  concern  for  the  impact  that  mining 
sites  could  have  on  the  orphan  fund.  I  would  be  interested  to  know  if  the  Adminis- 
tration shares  that  concern  and  why  an  owner  or  operator  at  this  kind  of  site  should 
be  treated  differently. 

Answer.  Although  this  provision  was  not  included  in  H.R.  3800  as  introduced,  the 
Administration  supports  the  Superfund  Reform  Act's  new  provision  in  §  130(a)(4)(B), 
which  excludes  from  the  mandatory  allocation  process  those  sites  where  all  the 
PRPs  are  owners  or  operators.  The  allocation  process  was  designed  to  reduce  the 
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high  transaction  costs  associated  with  sites  involving  many  PRPs,  where  allocating 
responsibility  is  most  difficult.  In  general,  owner/operator-only  sites  do  not  fit  this 
description.  Indeed,  nearly  all  owner/operator-only  sites  have  fewer  than  10  PRPs. 

Moreover,  without  this  provision,  orphan  funding  may  be  significantly  increased 
by  some  owner-only  sites  where  a  series  of  defunct  owners  and  high  site  costs  would 
lead  to  a  sizable  orphan  share.  This  provision  also  precludes  crafty  PRPs  at  single- 
owner  sites  (where  no  orphan  funding  would  be  available  due  to  the  §  130(a)(1)  limit 
to  multi-party  sites)  from  manipulating  the  process  by  identifying  a  deceased  or 
bankrupt  corporate  manager,  for  example,  in  order  to  be  eligible  (as  a  multi-party 
site)  for  orphan  funding.  The  exclusion  of  owner-only  sites  would  preclude  this  type 
of  abuse  6f  the  process. 

Finally,  facility  owners  and  operators  generally  have,  or  should  have,  a  higher  de- 
gree of  control  over  access  and  possibly  operations  at,  a  site  than  the  waste  contrib- 
utors who  may  have  used  the  site,  in  addition,  there  is  a  presumption  that  an  owner 
or  operator  has,  or  should  have,  an  awareness  of  the  site's  condition  and  its  associ- 
ated potential  liabilities  at  the  time  of  purchase  or  assumption  of  operations.  For 
these  reasons,  orphan  share  funding  is  less  appropriate  at  those  facilities  whose 
only  PRPs  are  owners  and  operators.  Of  course,  where  equities  do  suggest  a  need 
for  orphan  share  funding  at  these  sites,  EPS  retains  authority  to  enter  into  mixed 
funding  arrangements. 

QUESTIONS  BY  SENATOR  CHAFEE 

Question  1.  As  you  know,  in  its  proposed  food  safety  legislation,  set  out  a  nar- 
rative standard  for  a  health  protection  of  "reasonable  certainty  of  no  harm".  What 
do  you  interpret  that  standard  to  mean  for  purposes  of  food  safety  legislation,  as 
well  as  for  purposes  of  the  Superfund  Reauthorization  bill  before  this  Committee? 

Answer.  The  Administration  chose  the  phrase  "a  reasonable  certainty  of  no  harm" 
for  use  in  the  Administration's  food  safety  legislative  proposal  in  order  to  ensure  a 
strict,  health-based  standard  for  the  regulation  of  pesticide  residues  in  food,  under 
the  Federal  Food,  Drug  and  Cosmetic  Act.  This  is  consistent  with  the  standard  that 
the  Food  and  Drug  Administration  has  long  used  to  ensure  the  safety  of  food  addi- 
tives. The  Administration's  legislative  proposals  further  specify  that  potential  car- 
cinogens must  pose  no  more  than  "negligible  risk"  to  consumers.  While  the  Adminis- 
tration prefers  that  there  be  no  numerical  definition  of  this  standard  in  the  statute 
itself,  operationally,  using  current  risk  assessment  practices,  EPA  has  indicated 
that,  for  quantified  carcinogenic  risks,  the  standard  in  the  food  safety  proposal  cor- 
responds to  the  one-in-one  million  benchmark  commonly  used  in  regulatory  decision- 
making. 

The  bill  ordered  reported  by  the  Senate  Committee  on  Environment  and  Public 
Works  uses  the  phrase  "reasonable  certainty  of  no  harm"  to  refer  to  the  national 
goal  for  CERCLA  cleanups.  If  this  language  were  enacted,  it  would  have  to  be  inter- 
preted in  the  context  of  the  overall  rulemaking  that  will  establish  a  numerical  goal 
for  CERCLA.  The  meaning  in  the  context  of  food  safety  legislation  would  be  rel- 
evant, although  not  binding,  to  the  interpretation  of  CERCLA. 

Any  standard  should  allow  a  reasonable  degree  of  flexibility  so  that  an  appro- 
priate approach  can  be  selected  after  fully  examining  all  the  alternatives  and  their 
implications.  The  Administration  believes  that  the  formulation  in  S.  1834  as  intro- 
duced, which  used  a  narrative  standard  of  "protection  of  human  health  and  the  en- 
vironment",is  still  the  most  appropriate  as  it  has  a  history  of  application  in  the 
Superfund  context. 

Question  2.  Why  did  the  Administration  choose  not  to  include  language  in  its  bill 
concerning  damages  to  natural  resources?  Yesterday,  I  received  responses  to  ques- 
tion posed  by  myself  and  Senator  Lautenberg  from  NOAA — as  you  know,  one  of  the 
primary  natural  resource  trustees  for  the  Federal  government — indicating  that 
there  are  several  problems  with  the  current  law  that  prevent  recovery  of  natural 
resource  damages.  Does  the  Administration  plan  to  transmit  additional  legislative 
language  to  address  these  problems? 

Answer.  Although  the  Federal  natural  resource  trustees  do  believe  that  statutory 
amendments  are  desirable  sometime  in  the  future,  the  Administration  decided  not 
to  seek  such  changes  in  this  reauthorization  effort  because  of  the  complexity  of  the 
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issues  and  the  controversy  surrounding  their  implementation.  Natural  resource 
damage  issues  have  not  been  part  of  the  general  Superfund  process  thus  far,  and 
have  not  been  "vetted"  in  the  same  way  that  the  other  m^or  issues  in  this  legisla- 
tion have  been  for  the  past  year  or  more.  Therefore,  the  Administration  determined 
that  it  would  not  address  natural  resource  damage  issues  during  this  reauthoriza- 
tion. 

Question  3.  What  is  the  position  of  the  Environmental  Protection  Agency  concern- 
ing proposals  that  would  allow  revenues  from  Superfund  to  be  used  as  a  budget 
scoring  device  to  support  funding  needs  in  the  authorizing  legislation  for  the  Gen- 
eral Agreement  on  Tariffs  and  Trade  or  welfare  reform? 

Answer.  The  Budget  Enforcement  Act  requires  that  an  increase  in  direct  spending 
be  offset  by  an  increase  in  revenues,  referred  to  as  pay-as-you-go  scoring  rules.  The 
Administration's  Superfund  proposal  extends  the  corporate  environmental  income 
(GET)  tax,  increasing  the  Federal  baseline  projections  for  revenues.  This  increase 
in  total  Federal  revenues  is  being  scored  against  increased  direct  spending  for 
Superfund  orphan  share  provisions  and  for  welfare  reform;  however,  Superfund 
taxes  will  only  be  used  to  address  Superfund  sites.  The  Agency  supports  the  Admin- 
istration's proposals  which  ensure  that  revenues  dedicated  to  the  Superfund  pro- 
gram will  not  be  used  for  Superfund  programs. 

Question  4.  What  was  the  reasoning  of  the  Administration  when  it  decided  to 
place  a  cap  of  10  percent  on  the  liability  of  municipalities  that  transported  or  gen- 
erated waste  going  to  a  landfill,  but  not  to  cap  the  liability  of  municipalities  that 
actually  owned  or  operated  a  landfill? 

Answer.  As  introduced,  H.R.  3800  capped  the  liability  of  generators  and  transport- 
ers of  municipal  solid  waste  (MSW)  at  10  percent  in  recognition  of  the  widely  docu- 
mented assertion  that  municipal  solid  waste  contains  only  a  small  percentage  of 
hazardous  substances.  This  cap,  which  applies  to  both  municipalities  and  private 
generators  and  transporters,  is  intended  to  protect  these  parties  from  incurring  li- 
ability grossly  disproportionate  to  their  contribution  of  hazardous  substances.  EPA 
issued  a  policy  more  than  5  years  ago  stating  that  the  Agency  would  not  generally 
pursue  contributors  of  only  MSW.  While  this  was  a  matter  of  enforcement  discre- 
tion, EPA  currently  does  not  pursue  MSW  generators  and  transporters  unless  their 
waste  contains  a  hazardous  substance  derived  from  a  commercial,  institutional,  or 
industrial  process.  The  proposed  10  percent  cap  is  in  H.R.  3800  is  consistent  with 
this  Agency  posture. 

However,  municipalities  that  own  or  operate  facilities  receive  separate  treatment 
from  those  that  have  generated  or  transported  municipal  solid  waste  because  their 
involvement  at  the  site  is  often  much  greater  as  well  as  more  direct.  Facility  owners 
and  operators  generally  have,  or  should  have,  a  higher  degree  of  control  over  access 
to,  and  possibly  operations  at,  a  site  then  the  waste  contributors  who  may  have  used 
the  site.  In  addition  to  a  typical  owner  or  operator's  high  level  of  involvement  at 
(and  frequently  control  over)  the  site,  there  is  also  a  presumption  that  such  party 
has,  or  should  have,  access  to  information  regarding  the  site's  condition  and  its  asso- 
ciated potential  liabilities  at  the  time  of  purchase  or  assumption  of  operations. 


Statement  of  Richard  A.  Barth,  Ghairman,  President  &  GEO,  Giba-Geigy 

GORPORATION 

Thank  you  Mr.  Ghairman  and  members  of  the  Gommittee  for  the  invitation  to  ap- 
pear today  to  discuss  the  unique  opportunity  to  achieve  comprehensive  reform  of  the 
Superfund  program  through  Senate  bill  1834. 

Many  disparate  groups  agree  that  the  Superfund  law  is  in  need  of  an  overhaul 
and  are  urging  the  passage  of  S.  1834.  Although  support  for  S.  1834  is  not  univer- 
sal, it  does  enjoy  support  I'd  describe  as  representing  a  critical  mass  from  the  indus- 
trial, insurance  and  banking  sectors,  the  environmental  community  as 'well  as  local 
and  State  governments. 
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BACKGROUND  ON  CIBA 


Since  Ciba  isn't  exactly  a  household  name,  I'd  like  to  start  by  offering  a  brief 
sketch  of  who  we  are.  Ciba-Geigy  Corporation  is  a  wholly-owned  subsidiary  of  Ciba- 
Geigy  Limited  located  in  Basel,  Switzerland.  In  the  US,  we  have  over  16,000  em- 
ployees primarily  engaged  in  the  research  and  development,  manufacture  and  sales 
of  health  care,  agricultural  and  industrial  chemical  products.  Our  manufacturing 
plants  and  facilities  are  situated  throughout  the  country. 

Our  US  business  represents  about  one-third  of  the  world-wide  Ciba  enterprise.  In 
1993,  we  had  sales  of  $4.5  billion.  We  manufacture  in  the  US  over  80  percent  of 
what  we  sell  in  the  US. 

We  have  become,  as  many  multi-national  companies,  increasingly  globally  inte- 
grated in  our  manufacturing  operations,  and  as  part  of  a  global  enterprise,  we  have 
also  become  a  significant  exporter  from  the  US  of  manufactured  goods.  Our  US 
based  plants  are  globally  competitive. 

Guiding  all  of  our  world-wide  operations  is  an  operating  philosophy  called  VISION 
2000  which  gives  equal  weight  to  our  economic,  environmental  and  social  respon- 
sibilities. 

Ciba's  Superfund  Experience 

We  are  actively  involved  at  a  number  of  Superfund  sites,  some  company  owned, 
others  operated  by  third  parties.  Our  involvement  stems  from  waste  disposal  prac- 
tices, some  of  which  date  back  almost  half  a  century,  and  all  of  which  were  legal, 
permitted  and  often  times,  state-of-the-art  practices.  While  we  have  carried  out  our 
obligations  under  the  present  difficult  Superfund  law  in  a  constructive  non-conten- 
tious manner,  we  believe  that  comprehensive  changes  in  the  law  are  necessary  so 
that  Superfund  results  in  cleanups  that  protect  human  health  and  the  environment 
in  a  cost-effective  way. 

Superfund  is  in  need  of  reform  today,  not  tomorrow.  We  are  presently  spending 
at  an  annual  rate  of  $60  million  on  Superfund  Since  1986,  we've  spent  approxi- 
mately $350  million.  That  figure  covers  actual  cleanups,  the  preparatory  engineer- 
ing and  design  work  and  considerable  transaction  costs  which  have  included  litiga- 
tion expenses  incurred  over  issues  having  to  do  with  joint  and  several  liability. 

Not  included  in  this  figure  are  heavy  litigation  costs  which  we  have,  and  will  con- 
tinue to  incur,  over  issues  having  to  do  with  insurance  coverage. 

We  believe  a  significant  part  of  these  outlays  can  be  reduced  without  any  com- 
promise in  protection  of  human  health  and  the  environment. 

Superfund  Reauthorization  Consensus 

Ciba  is  a  member  of  Advocates  For  Prompt  Reform  Of  Superfund,  a  coalition  of 
65  like-minded  companies,  organizations  and  trade  associations  that  believes  S. 
1834  will  achieve  significant  improvements  over  the  present  law.  The  names  of 
those  organizations  are  appended  to  my  written  statement. 

Towards  this  end,  Ciba  has  actively  taken  part  in  discussions  with  Administration 
officials,  members  of  Congress  and  staff.  State  and  local  government  officials,  our 
business  colleagues  and  representatives  of  environmental  and  community  organiza- 
tions. 

For  example,  in  the  House  of  Representatives,  we  were  invited  to  actively  partici- 
pate in  negotiations  on  the  remedy  selection,  community  participation  and  environ- 
mental insurance  resolution  fund  titles  of  H.R.  3800. 

Our  mission  has  been  to  be  a  positive  and  constructive  force  to  promote  progres- 
sive reforms  and  improvements  to  the  Superfund  program. 

The  proposed  legislation  before  the  Committee  represents  thousands  of  hours  of 
work  on  the  part  of  affected  and  interested  parties.  It  reconciles  the  essential  needs 
of  those  parties  and  serves  the  public  at  large. 

While  the  process  in  the  House  resulted  in  a  bill  that  has  broad  support,  I  am 
mindful  of  the  fact  that  the  process  must  continue  to  evolve  in  the  Senate.  I  would 
welcome  the  opportunity  to  work  with  you  Mr.  Chairman,  Senator  Chafee  and  all 
the  members  of  this  Committee  in  crafting  a  Superfund  bill.  Hopefully,  the 
Superfund  reform  process  will  continue  to  enjoy  broad  support  among  interested 
parties  so  that  Superfund  can  be  enacted  this  year. 
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S.  1834 — Tangible  and  Measurable  Benefits 

I  will  cover  four  subjects  where  positive  changes  will  be  obtained  under  S.  1834: 
Remedy  Selection,  Liabihty,  the  Environmental  Insurance  Resolution  Fund  and 
Community  Participation. 

REMEDY  SELECTION 

This  is  the  compass-setting  step.  S.  1834  establishes  protective  concentration  lev- 
els which  will  promote  prompt  and  consistent  remedies  with  regard  for  acceptable 
risk  levels. 

Where  such  protective  concentration  levels  are  not  appropriate  nor  feasible,  flexi- 
bility is  retained  to  permit  the  establishment  of  site  specific  cleanup  standards,  once 
again,  having  regard  for  acceptable  risk  levels 

Cleanups  today  are  governed  by  a  patchwork  quilt  of  Federal  and  State  require- 
ments often  resulting  in  identical  sites  receiving  different  remedies. 

Establishment  of  clear  cleanup  requirements  upfront  in  the  remedial  process  will 
promote  consistency  as  well  as  the  ability  of  a  party  to  move  ahead  on  voluntary 
cleanups. 

National  cleanup  goals  will  ensure  that  residents,  no  matter  where  they  live, 
achieve  consistent  and  equivalent  levels  of  protection.  The  bill  also  makes  allow- 
ances for  site  conditions  which  cannot  be  feasibly  cleaned  up  with  existing  tech- 
nology or,  which  under  defined  circumstances,  are  unreasonably  costly. 

Ciba  alone  projects  savings  in  the  range  of  20-25  percent  under  this  revised  rem- 
edy selection  process. 

LIABILITY 

Ciba,  like  thousands  of  other  parties,  have  contributed  to  the  creation  of 
Superfund  sites.  I  don't  expect  that  any  of  us  set  out  to  create  these  sites,  but  they 
were  created  nonetheless. 

Therefore  we  are  prepared  to  take  our  fair  share  of  the  responsibility  in  correcting 
problems  where  they  exist.  Establishment  of  the  fair  share  allocation  system  in  S. 
1834  will  ensure  that  liability,  and  the  remedial  costs  to  discharge  such  liability  at 
multi-party  sites,  will  be  equitably  distributed  based  upon  relative  responsibility  for 
the  conditions  at  the  site,  thereby  correcting  past  problems  where  one  party  ab- 
sorbed a  disproportionate  share,  or  all  of  the  cleanup  costs. 

Small  businesses  and  municipalities  will  be  expeditiously  and  fairly  handled 
under  the  new  law,  and  orphan  shares  will  appropriately  be  handled  by  the  Fund 
itself. 

Litigation  over  liability  shares  will,  under  S.  1834,  no  longer  delay  inordinately 
the  cleanup  of  Superfund  sites.  The  cost  of  such  litigation  which  now  accounts  for 
30  cents  of  every  Superfund  dollar  spent  will  be  dramatically  reduced. 

INSURANCE 

The  Environmental  Insurance  Resolution  Fund  will  drastically  reduce  costly, 
time-consuming  insurance  litigation  by  providing  the  insured  and  insurer  a  practical 
resolution  to  their  differences. 

Ciba  has  been  engaged  in  a  long  and  costly  litigation  with  its  insurers.  The  Envi- 
ronmental Insurance  Resolution  Fund  provides  a  mechanism  to  end  this  costly  and 
unproductive  litigation. 

The  Environmental  Insurance  Resolution  Fund  will  provide  a  mechanism  for  set- 
tlements via  a  formula  which  factors  in  location  of  sites  and  the  venue  of  litigation. 

I  believe  the  Environmental  Insurance  Resolution  Fund  constitutes  a  pragmatic 
solution  to  a  very  thorny  problem. 

COMMUNITY  PARTICIPATION 

Involvement  of  the  community  around  a  Superfund  site  is  provided  for  at  the  out- 
set of  the  remedial  decision-making  process,  thereby  providing  those  most  affected 
with  a  voice  about  how  and  when  a  site  should  be  remediated. 
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At  Ciba  we  have  learned  firsthand  that  without  proper  public  participation  and 
support,  the  remedial  process  can  be  delayed  for  a  protracted  period  of  time.  This 
is  unfair  to  the  community  will  ultimately  result  in  higher  cleanup  costs  for  PRPs. 

In  1987,  before  regulations  were  promulgated  for  the  Technical  Assistance  Grant 
program,  Ciba  issued  the  first  grant  of  $50,000  to  a  local  environmental  organiza- 
tion in  New  Jersey  to  help  facilitate  their  participation  in  remedial  activities  at  one 
of  our  sites.  It  was  through  the  participation  of  the  community  that  a  groundwater 
remedy  was  chosen  that  all  parties  could  support. 

Summation 

The  aforementioned  reforms  will,  in  my  view,  greatly  improve  the  program. 

I  think  it  is  fair  to  say  that  traditional  adversaries,  in  the  spirit  of  cooperation 
have  extended  themselves  to  points  traditionally  beyond  their  "comfort  zones"  in  an 
effort  to  a  achieve  meaningful  reform.  But  I  don't  think  any  have  conceded  their  es- 
sential principles,  or  we  wouldn't  have  the  broad-based  support  for  S.  1834. 

The  synergy  generated  by  government,  businesses,  both  large  and  small,  environ- 
mentalists, community  groups,  banking  and  lending  institutions,  all  collectively 
working  together  has  resulted  in  a  far  better  bill  than  if  each  of  us  pursued  his  or 
her  our  own  special  interests  and  concerns. 

While  recognizing  the  important  work  this  Committee  needs  to  carry  out  on 
Superfund  reauthorization,  everyone  is  aware  that  time  is  of  the  essence  as  the  end 
of  the  session  is  only  a  few  short  months  away. 

Thus,  I  urge  the  Committee  to  support  this  unique  effort  that  has  realized  consen- 
sus, by  sustaining  the  momentum  for  Superfund  reform  in  this  session. 

S.  1834  provides  an  opportunity  to  achieve  vast  improvement  of  very  important 
issues  without  any  constituency's  essential  needs  being  prejudiced. 

Mr.  Chairman,  this  concludes  my  remarks.  I'd  like  to  thank  you  once  again  for 
the  opportunity  to  appear  here  today.  I  would  be  happy  to  answer  any  questions 
the  Committee  may  have.  Thank  you. 
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ADVOCATES  FOR  PROMPT  REFORM  OF  SUPERFUND 

June  15,  1994 

Representative  Norman  Mineta 

Chairman 

House  Public  Works  and  Transportation  Committee 

2221  Raybum  House  Office  Building 

Washington,  DC  20510 

Dear  Representative  Mineta: 

The  companies  and  organizations  listed  below  support  the  efforts  of  Congress  to  reauthorize  the 
Superfund  program  this  year.  We  all  commend  and  support  the  position  taken  by  the  House 
Energy  and  Commerce  Committee  on  May  18th  in  unanimously  reporting  out  the  Superftind 
Reform  Act  of  1994.  This  was  a  major  step  towards  fixing  a  program  that  virtually  everyone  has 
determined  is  broken  and  in  need  of  substantial  reform. 

The  major  and  comprehensive  efforts  at  outreach,  communication  and  consensus  building  that  led 
to  the  Superfund  Reform  Act  of  1994  represent  a  precedent-setting  enterprise  allowing  Superfimd 
stakeholders  to  work  together  to  achieve  an  impwrtant  environmental  goal  in  a  fair  and  cost- 
effective  manner.  The  Superfimd  Reform  Act  of  1994  was  arrived  at  through  a  public,  open  and 
time-consuming  process  that  has  resulted  in  a  remarkable  base  of  support  from  the  Superfund 
stakeholder  community. 

In  negotiating  the  remedy  selection  and  liability  titles  in  this  bill,  a  variety  of  interests,  including 
industry  and  environmentahsts,  large  and  small  business,  insurers,  local  and  state  governments, 
communities,  the  financial  commimity,  the  Administration  and  Congress  —  Democrats  and 
Republicans  alike  have  come  together  to  work  cooperatively  toward  a  common  goal:  faster, 
better  and  fairer  cleanups.  The  same  consensus  approach  underlies  the  other  titles  of  this  bill. 
These  groups  concluded  that  the  way  to  fix  the  Superfund  program  is  through  a  fair  allocation 
and  liability  process,  a  mechanism  to  address  insurance  coverage  litigation,  and  a  remedy 
selection  process  that  protects  human  health  and  the  environment  in  a  thorough  yet  cost-effective 
manner.  All  these  provisions  are  essential  and  extreme  care  must  be  exercised  to  protect  the 
consensus  which  underlies  them  throughout  the  legislative  process. 

The  lesson  of  this  legislative  reform  effort  is  that  widely  divergent  interests  can  work  together 
to  achieve  a  common  goal.  TTie  undersigned  urge  all  parties  to  support  the  reauthorization 
process  the  Energy  and  Commerce  Committee  advanced  with  a  unanimous  vote  last  month.  We 
commend  the  Energy  and  Commerce  Committee  on  its  swift  action,  and  urge  similarly  prompt 
action  in  the  Public  Works  and  Transportation  Committee  sustaining  a  balanced  consensus. 

Sincerely, 


The  Advocates  for  Prompt  Reform  of  Superfund 
(member  companies  and  associations  listed  below) 
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Aetna  Life  and  Casualty 

AgriBank 

Allied  Signal  Inc. 

American  Automobile  Manufacturers  Association 

American  Bankers  Association 

American  Communities  for  Cleanup  Equity 

American  Insurance  Association 

Amoco  Corporation 

ARCO 

Ashland  Oil,  Inc. 

Associated  Builders  &  Contractors 

Association  of  American  Railroads 

AT&T 

BancOne 

Bank  of  America 

The  Bankers  Roundtable 

Bankere  Trust  Company 

Bamett  Banks,  Inc. 

The  Boeing  Company 

B  P  America,  Inc. 

Browning-Ferris  Industries 

California  Bankers  Association 

Chemical  Mantifacturers  Association 

Chevron  Corporation 

Chrysler  Corporation 

Ciba 

Clean  Sites 

The  Dow  Chemical  Company 

DuPont 

Environmental  Capital  Corporation 

Equipment  Leasing  Association 

Farm  Credit  Bank 

Farm  Credit  Bank  of  Baltimore 

Farm  Credit  Council 

Financial  Commissioner,  State  of  Montana 

First  Chicago  Corporation 

FMC  Corporation 

General  Motors 

Hercules  Incorporated 

Hununelstein  Iron  &  Metal,  Inc. 

Independent  Bankers  Association  of  America 

Institute  of  Scrap  Recycling  Industries 

Lloyd's  of  London 

Massachusetts  Mutual  Life  Insurance  Co. 

Monsanto  Company 

Mortgage  Bankers  Association 
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The  Municipal  Waste  Management  Association 

National  Apartment  Association 

National  Association  of  Counties 

National  Association  of  Towns  and  Townships 

National  Federation  of  Independent  Business 

National  Multi  Housing  Council 

The  National  Paint  and  Coatings  Association 

National  Realty  Committee 

National  School  Boards  Association 

New  Butte  Mining,  Pic 

Olin 

Petroleum  Marketers  Association  of  America 

Printing  Industries  of  America 

Rohm  and  Haas  Company 

Savings  &  Community  Bankers  of  America 

Sparten  Iron  &  Metal  Corporation 

Trail  Chemical  Corporation 

Union  Pacific  Corporation 

The  United  Sutes  Conference  of  Mayors 

WMX  Technologies 
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Responses  by  Richard  Barth  to  Additional  Questions  of  Senators 
Lautenberg  and  Chafee 

question  by  senator  lautenberg 

Question.  The  bill  includes  a  fee  shifting  provision  as  an  added  incentive  for  PRPs 
to  settle  with  the  EIRF  and  not  continue  the  wasteful  litigation  that  goes  on  now. 
Do  you  and  other  PRPs  think  this  is  fair?  Do  you  think  it  will  work  as  an  incentive 
to  use  the  EIRF? 

Answer.  Disincentives,  "fee  shifting,"  are  provided  to  encourage  PRPs  to  settle 
with  their  insurers  and  to  achieve  appropriate  levels  of  participation  from  the  EIRF. 

Disincentives  would  only  be  paid  if  a  PRP  rejected  the  offer  from  the  EIRF  and 
after  having  gone  to  trial,  received  less  in  a  court  settlement  than  its  offer  from  the 
EIRF. 

The  amount,  and  cost  of,  insurance  coverage  litigation  has  been  enormous.  The 
disincentives  are  designed  to  discourage  this  wasteful  excercise  and  to  encourage 
settlements. 

QUESTIONS  by  SENATOR  CHAFEE 

Question  1.  At  Subcommittee,  S.  1834  contained  the  following  language,  which  I 
am  told  was  negotiated  by  Chairman  Swift  with  a  number  of  private  parties: 

"The  National  Risk  Protocol  shall  establish  guidelines  for  all  risk  assessments 
conducted,  ....  which  result  in  final  protection  at  the  90th  exposure  percentile 
of  the  affected  population  defined  by  the  President." 

Could  you  state  exactly  what  "final  protection  at  the  90th  percentile  of  the  af- 
fected population"  means? 

Answer.  Final  protection  at  the  90th  exposure  percentile  virtually  assures  that  no 
individual  in  the  affected  population  (residents  living  around  a  Superfund  site) 
would  be  subject  to  a  risk  exceeding  the  risk  goal,  or  ever  experience  adverse  health 
effects  due  to  conditions  at  the  site.  We  are  not  talking  about  "writing  off  10  per- 
cent" of  the  affected  population. 

By  combining  information  on  the  range  and  likelihood  of  individual  exposures  of 
people  living  around  a  Superfund  site,  an  exposure  distribution  curve  can  be  gen- 
erated. 

S.  1834  requires  a  combination  of  conservative  values  for  input  factors  that  do  not 
exaggerate  risks  by  inappropriately  compounding  multiple  hypothecical  conservative 
assumptions. 

In  selecting  a  point  on  the  distribution  curve  of  potential  exposures — 90th  expo- 
sure percentile — we  are  ensuring  that  the  entire  affected  population  is  protected  at 
conser/ative,  but  not  overly  conservative  or  hjrpothetical,  levels. 

Question  2.  Why,  in  your  view,  is  the  approach  described  by  Mr.  Williams  for  giv- 
ing States  the  authority  to  conduct  cleanups  not  acceptable? 

Answer.  While  States  do  have  an  imporant  role  to  play  in  the  Superfund  program, 
it  is  imperative  that  we  have  clear  gmdelines  established  to  eliminate  the  problems 
of  delay  and  confusion  when  State  and  Federal  programs  presently  collide. 

State  programs  should  meet  the  cleanup  requirements  of  the  Federal  Superfund 
program  so  that  we  can  have  consistency  in  cleanups  from  State  to  State. 
Additionallly,  State  programs  must  not  operate  in  a  way  that  deprives  a  PRP  the 
benefits  as  provided  in  the  Superfund  Reform  Act  of  1994,  most  notably,  fair  share 
allocation  of  cleanup  costs,  access  to  the  orphan  share  fund  and  the  Environmental 
Insurance  Resolution  Fund. 


statement  of  william  j.  roberts,  legislative  director,  environmental 

Defense  Fund 

i.  introduction 

On  behalf  of  the  Environmental  Defense  Fund  and  its  250,000  members,  I  want 
tc  thank  Chairman  Baucus,  Senator  Chafee  and  the  other  members  of  the  Commit- 
tee for  this  opportunity  to  discuss  S.  1834,  the  Superfund  Reform  Act  of  1994.  EDF 
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has  been  actively  involved  in  the  Superfund  reauthorization  process  for  the  last  18 
months,  serving  on  EPA's  NACEPT  Committee  on  Superfund  and  on  the  National 
Commission  on  Superfund 

Along  with  other  environmental  organizations,  EDF  has  worked  hard  to  help  craft 
legislation  that  will  address  the  serious  flaws  in  the  current  Superfund  program, 
while  at  the  same  time  assuring  and  enhancing  the  protection  of  human  health  and 
the  environment.  We  believe  that  S.  1834  largely  achieves  these  objectives  and  v/e 
urge  the  Committee  on  Environment  and  Public  Works  to  act  swiftly  on  this  legisla- 
tion. 

Time  is  short.  With  few  legislative  days  remaining  in  this  Congress,  the  largest 
obstacle  to  Superfund  reauthorization  is  the  calendar.  However,  the  consequences 
of  reauthorization  delay  could  be  severe.  Cleanups  are  likely  to  be  postponed  or 
slowed,  potentially  responsible  parties  will  delay  settlement  discussions  pending 
new  legislation,  and  EPA  will  be  forced  to  marshfdl  its  diminishing  resources — post- 
poning cleanup  contracts  and  investigations.  Inaction  by  this  Congress  will  send  a 
signal  to  the  hundreds  of  communities  who  have  already  waited  for  cleanups,  in 
many  cases  more  than  a  decade,  that  they  must  wait  again. 

S.  1834  provides  an  opportunity  to  avoid  this  outcome.  Although  far  from  perfect, 
S.  1834  squarely  addresses  the  most  serious  problems  with  the  current  Superfund 
program.  In  all  candor,  this  is  not  the  bill  that  EDF  or  any  other  environmental 
group  would  have  drafted.  On  several  key  issues,  we  believe  the  bill  falls  far  short 
of  strong  public  health  and  environmental  protection.  Nonetheless,  we  are  convinced 
that  on  balance — weighing  all  titles  of  the  bill  together — S.  1834  should  be  passed 
by  this  Committee. 

S.  1834  substantially  improves  community  involvement  in  the  remedy  selection 
process,  which  will  lead  to  improved  cleanup  decisions.  The  bill  improves  upon  cur- 
rent law  by  not  only  requiring  cleanups  to  protect  human  health  and  the  environ- 
ment, but  requiring  EPA  to  do  so  in  a  manner  that  provides  consistent  and  equiva- 
lent protection  from  community  to  community.  S;  1834  retains  the  current  liability 
test  of  retroactive,  strict,  joint  and  several  liability — which  maintains  the  powerful 
incentive  for  cleanup  and  pollution  prevention  activities  while  providing  revenue  for 
cleanups. 

We  recognize  that  some  senators  on  this  Committee  have  concerns  with  S.  1834. 
We  also  recognize  that  this  Committee — not  outside  groups — has  the  authority  and 
constitutional  obligation  to  make  the  difficult  policy  determinations  raised  hy 
Superfund  reauthorization.  Although  S.  1834  has  been  described  as  a  "delicate  com- 
promise" among  stakeholder  groups,  EDF  is  fully  prepared  to  assist  the  Committee 
in  any  way  possible  to  respond  to  senators  concerns.  EDF's  continued  support  for 
S.  1834  is  not  inflexibly  tied  to  specific  text.  This  bill  will  undergo  changes  through- 
out the  legislative  process.  Instead,  we  will  evaluate  changes  based  on  their  overall 
effect  on  environmental  protection  and  the  resultant  impact  those  changes  will  have 
on  the  timely  passage  of  this  legislation. 

To  assist  the  Committee,  the  remaining  portions  of  this  statement  set  forth  EDFs 
views  on  three  key  aspects  of  S.  1834 — community  involvement,  cleanup  standards, 
and  liability.  Although  other  issues  are  raised  in  S.  1834,  we  believe  these  three  top- 
ics are  the  most  important  to  EDF  and  its  members. 

II.  COMMUNITY  INVOLVEMENT 
Background 

These  days,  if  you  mention  the  word  "Superfund  to  anyone  "inside  the  Beltway," 
chances  are  the  ensuing  discussion  will  focus  on  the  law's  habihty  scheme.  "Who 
should  pay,  how  much  and  for  which  activities?"  But  while  we  argue  about  orphan 
shares,  de  minimis  settlements,  and  the  "fairness"  of  it  all,  thousands  of  Americans 
outside  the  Beltway  continue  to  suffer  from  the  adverse  physical,  emotional  and  fi- 
nancial effects  that  often  result  from  living  next  door  to  Superfund  sites. 

To  be  sure,  those  corporations,  both  large  and  small,  municipalities.  States  and 
Federal  agencies  who  have  been  identified  as  Potentially  Responsible  Parties  (PRPs) 
at  Superfiind  sites  also  suffer  hardships  fi-om  their  involvement  with  these  sites. 
However,  unlike  the  citizens  living  next  to  the  site,  PRPs  typically  do  not  live,  day 
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in  and  day  out,  with  the  results  of  cleanup  decisions  which  have  a  tremendous  im- 
pact on  the  health  and  well-being  of  Superfund  communities  and  residents. 

Superfund  current  public  relations  program  is  failing  the  American  public  in  at 
least  five  major  respects:  (1)  the  public  participation  provisions  of  the  law  only  apply 
to  those  sites  scored  and  placed  on  the  National  Priorities  List  (NPL);  (2)  citizens 
are  excluded  from  participating  in  many  critical  Superfund  site  decisions;  (3)  the 
TAG  program  fails  to  provide  adequate  assistance  to  citizens;  (4)  there  is  little,  if 
any,  opportunity  for  coordination  among  Superfund  communities;  and  (5)  EPA's 
Superfund  Community  Relations  program  is  underfunded. 

1.  Public  Participation  is  Limited  to  NPL  Sites.  As  currently  drafted,  section  117 
only  applies  to  those  sites  that  have  scored  high  enough  on  EPA's  Hazard  Ranking 
System  (HRS)  to  be  included  on  the  National  Priorities  List  (NPL),  the  list  of  the 
allegedly  worst  toxic  dump  sites  in  the  country.  Unfortunately,  the  validity  of  the 
HRS  system  has  been,  and  continues  to  be,  cdled  into  question,  most  recently  for 
its  under-representation  of  communities  of  color.  Despite  the  fact  that  people  of  color 
are  heavily  over-represented  in  metropolitan  areas  with  the  largest  number  of  un- 
controlled hazardous  waste  sites,  the  majority  of  sites  which  have  been  scored  and 
slated  for  cleanup  on  the  NPL,  are  in  white  communities.  (See,  Toxic  Waste  and 
Race  in  the  United  States,  Commission  for  Racial  Justice,  United  Church  of  Christ, 
1987,  p.  xiv;  Unequal  Protection:  the  Racial  Divide  in  Environmental  Law,  National 
Law  Journal  Special  Investigation,  September  21,  1992,  p.  56).  As  a  result,  many 
low  income  and  minority  communities  are  denied  the  public  involvement  opportuni- 
ties afforded  to  other  communities. 

2.  Citizens  are  Excluded  From  Critical  Decisions.  Even  when  a  site  is  included 
on  the  NPL,  citizens  are  excluded  from  participating  in  many  critical  Superfund  site 
decisions  which  follow  site  listing.  Under  the  current  statute,  EPA  is  required  to  in- 
form and  take  public  comment  from  citizens  on  the  proposed  remedial  action  plan, 
a  relatively  late  stage  in  the  Superfund  process  which  many  citizens  feel  is  too  lim- 
ited to  allow  for  meaningful  input.  Among  the  critical  decisional  stages  where  the 
current  law  does  not  mandate  citizen  involvement  include:  (1)  preliminary  assess- 
ment and  site  analysis  (PA/SI;  (2)  development  of  site  health  assessments  studies; 
and  (3)  remedy  implementation  and  oversight.  Decisions  made  at  these  stages  also 
can  have  a  profound  impact  on  human  health  and  the  quality  of  a  Superfund  com- 
munity's environment. 

The  current  statutory  limitation  becomes  even  more  critical  to  the  extent  that 
amendments  to  Superfund  remedy  selection  process  call  for  additional  local  factors 
to  be  considered  in  the  decision-making  process. 

3.  The  TAG  Program  Has  Failed  to  Provide  Adequate  Assistance.  EPA's  program 
to  provide  Superfund  communities  with  technical  assistance  grants,  (TAG  program), 
for  the  hiring  of  technical  experts  by  communities,  has  not  been  as  successful  as 
originally  hoped.  Despite  the  existence  of  some  1,200  sites  on  the  NPL,  EPA  has 
only  received  some  125  TAG  requests  and  issued  122  TAGs  as  of  October  8,  1993. 
In  November  1992  testimony  by  the  U.S.  General  Accounting  Office  (GAO)  before 
the  House  Public  Works  and  Transportation  Committee,  the  GAO  found  that,  at 
least  in  part,  EPA's  "limited  emphasis  on  TAG  program  outreach  efforts  at  the 
headquarters  and  regional  levels  .  .  .  contribut[ed]  to  the  low  participation  in  the 
program." 

In  addition,  the  GAO  cited  some  of  the  following  factors  as  contributing  to  the  low 
number  of  TAG  grant  applications  received  and  awarded  include:  (1)  the  Federal 
TAG  application  process  is  highly  bureaucratic  and  time  consuming  and  deters 
many  citizens  from  successfully  completing  the  process;  (2)  the  20  percent  citizen 
matching  fund  requirement  intimidates  many  potential  grant  recipients  from  apply- 
ing, despite  EPA's  policy  to  permit  successful  recipients  to  contribute  "in-kind"  serv- 
ices in  lieu  of  cash  to  meet  the  matching  requirement;  (3)  the  TAG  disbursement 
requirements  which  require  successful  recipients  to  spend  their  own  funds  up  front, 
then  seek  reimbursement  from  the  EPA;  and  (4)  the  lack  of  adequate  EPA  resources 
to  publicize  the  grant  program  and  provide  hands-on  assistance  in  grant  application 
procedures,  (id,  p.  3.). 

4.  No  Opportunity  for  Community  Coordination.  Under  EPA's  current  public  rela- 
tions program  very  little  effort  has  been  made  to  encourage  different  Superfund 
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communities  to  shtire  expertise,  information  and  other  experiences  with  each  other. 
Instead,  citizens  from  contaminated  communities  and  regions  of  the  country  have 
been  forced  to  fend  for  themselves  by  forming  their  own  citizen  information  net- 
works in  an  effort  to  assist  similarly  situated  citizens.  Unfortunately,  these  citizen- 
led  efforts  are  characterized  by  inadequate  resources,  incomplete  coverage  of  NPL 
sites,  and  limited  coverage  of  non-NPL  affected  communities. 

5.  EPA's  Community  Relations  Program  is  Underfunded.  Finally,  Superfund  pub- 
lic relations  program  has  taken  a  back  seat  to  other  legislatively  mandated  prior- 
ities at  the  Agency.  Underfunded  for  the  last  6  years,  the  community  relations  pro- 
gram breeds  mistrust  in  many  Superfund  communities  instead  of  cooperation.  With- 
out trust,  cooperation  from  a  community  faced  with  threats  to  their  health  and  the 
health  of  their  families,  the  degradation  of  their  community  and  natural  environ- 
ment, and  the  loss  of  their  financial  investments,  is  impossible. 

S.  1834  Provisions  on  Community  Participation 

Fortunately,  S.  1834  would  result  in  major  improvements  in  community  participa- 
tion. To  address  the  fundamental  failings  of  the  current  Superfund  community  rela- 
tions program,  EDF  supports  the  following  specific  legislative  and  administrative 
proposals  provided  in  S.  1834: 

1.  Timely  and  Meaningful  Access  to  the  Decision-making  Process.  To  ensure  that 
the  public  has  timely  and  meaningful  access  to  the  decision-making  process,  the 
public  must  hue  knowledge  about  the  toxics  in  their  communities  and  the  Superfund 
cleanup  process.  Accordingly,  EDF  supports  S.  1834's  three-tiered  approach  to  en- 
sure meaningful  participation  through:  1.  creation  of  a  Citizen  Information  and  Ac- 
cess Office  (CIAO)  in  each  State;  2.  authorization  of  Superfund  Community  Working 
Groups  (CWGs);  and  3.  revision  of  the  TAG  program.  In  our  view,  each  component 
in  this  approach  is  vital  to  the  successful  integration  of  community  input  into  the 
Superfund  process. 

First,  the  CIAO  would  provide  citizens  with  information  about  the  Superfund 
identification  and  cleanup  process  and  maintain  lists  of  technical,  health  and  other 
relevant  experts  licensed  or  located  in  the  State  who  are  available  to  assist  citizen 
groups.  The  CIAO  would  also  serve  as  an  information  clearinghouse  for  the  State's 
citizens.  In  addition  to  maintaining  records  of  site  status  and  lists  of  active  citizen 
groups  and  available  experts,  CIAOs  would  also  be  a  repository  for  information 
about  health  assessment  and  other  related  health  data  generated  from  Superfund 
sites  in  the  State.  CIAOs  would  also  assist  EPA  in  its  efforts  to  notify,  nominate 
and  select  potential  CWG  members.  Finally,  CIAOs  would  collect  information  from 
EPA  or  other  Federal  or  State  agencies  regarding  the  continued  effectiveness  of  re- 
moval actions  and  long-term  remedial  actions  taken  in  the  State. 

Recognizing  the  clear  importance  of  accountability  and  oversight,  EDF  supports 
strict  provisions  to  ensure  that  CIAOs  are  properly  managed  and  that  funds  pro- 
vided are  prudently  and  properly  expended.  S.  1834  requires  the  governor  or  EPA 
Administrator  to  certify  annually  that  the  CIAO  has  spent  funds  properly.  EPA's 
Inspector  General  would  also  be  required  to  review  such  programs  and  reports  peri- 
odically, to  verily  the  accuracy  of  the  certification.  A  CIAO's  failure  to  ensure  the 
proper  use  of  such  monies  would  result  in  the  CIAO's  termination. 

Second,  EDF  also  supports  the  establishment  of  CWGs.  The  purpose  of  CWGs  is 
to  bring  the  diverse  players  at  Superfund  sites  to  a  common  table  to  openly  discuss 
the  critical  issues  related  to  site  cleanup.  The  primary  role  of  the  CWG  would  be 
to  provide  input  to  EPA,  the  Agency  for  Toxic  Substances  and  Disease  Registry 
(ATSDR),  State  regulatory  agencies.  Federal  and  State  natural  resource  trustees 
and  lead-PRPs  one  various  issues  related  to  cleanup  such  as,  site  health  studies, 
potential  remedial  options,  and  selection  and  implementation  of  interim  and  final 
remedies.  In  addition,  EPA  would  be  required  to  consult  with  CWGs  at  several  criti- 
cal junctures  in  the  NCP  process,  including  determining  the  scope  of  work  for  the 
preliminary  assessment,  the  scope  of  work  for  the  remedial  investigation,  the  meth- 
odological assumptions  used  in  the  remedial  investigation,  and  future  land  use  sce- 
narios. 

Third,  EDF  supports  the  provisions  in  S.  1834  that  improve  the  Technical  Assist- 
ance Grants  program.  S.  1834  simplifies  the  TAG  application  process;  removes  the 
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TAG  program  from  the  general  Federal  grants  program  and  reestablishes  it  within 
EPA  as  a  separate  program;  makes  TAGs  available  earlier,  as  soon  as  a  site  is  iden- 
tified, so  that  citizens  can  participate  in  investigations  that  may  lead  to  the  site's 
listing;  removes  the  matching  funds  requirement;  reverses  the  current  funding  and 
oversight  mechanism  for  TAGs  by  providing  citizens  with  TAG  funds  immediately 
instead  of  reimbursing  citizens  for  expenses;  removes  the  restriction  making  TAGs 
available  over  only  a  3-year  period;  expand  the  amount  of  funding  available  for  any 
site;  expand  the  activities  and  tasks  eligible  for  TAG  funding;  allows  a  TAG  recipi- 
ent to  choose  its  own  technical  experts  and  scientific  laboratories. 

2.  Ensuring  an  Enforceable  Right  to  Participate.  To  ensure  that  citizens  are  pro- 
vided with  a  meaningful  opportunity  to  participate  in  all  discussions  between  EPA 
and  PRPs  regarding  the  selection  and  implementation  of  a  remedy,  EDF  supports 
the  creation  of  a  legally  enforceable  right  of  public  participation.  This  right  would 
ensure  at  least  a  minimal  level  of  public  participation  where  a  CWG  is  not  formed. 
Although  S.  1834  makes  it  clear  that  public  participation  is  a  nondiscretionary  duty 
for  EPA,  EDF  believes  that  additional  statutory  Language  is  needed  to  make  clear 
that  citizens  can  enforce  their  participation  rights  in  a  timely  manner.  Senators 
Metzenbaum  and  Lautenberg  have  crafted  language  that  would  achieve  this  objec- 
tive and  we  urge  members  of  the  full  committee  to  support  this  change. 

3.  Restoring  the  Public  Health  Focus — Community  Environmental  Health  Dem- 
onstration Grants.  An  overriding  goal  of  Superfund  is  the  protection  of  human 
health.  However,  one  key  element  of  the  1986  reauthorization  has  failed  to  provide 
communities  with  the  kind  of  health  information  promised.  Although  Congress  di- 
rected ATSDR  to  conduct  health  assessments  to  determine  the  effects  of  Superfund 
sites  on  human  health,  a  1991  GAG  report  found  that  these  health  assessments 
have  been  seriously  flawed.  Other  studies  have  shown  that  ATSDR  relies  exces- 
sively upon  statistical  study  methods — which  are  necessarily  inconclusive  due  to  the 
limits  of  statistical  methods  applied  to  small,  neighborhood-scale  exposed  popu- 
lations. The  net  result  of  these  flaws  in  the  Federal  environmental  health  approach 
is  that  communities  who  are  in  crisis-who  need  real  help — do  not  get  it. 

The  National  Commission  on  Superfund  recognized  this  need  in  its  recommenda- 
tion for  the  establishment  of  Community  Health  Demonstration  Grants  program.  In 
a  consensus  among  industry  representatives,  the  insurance  industry,  environmental 
organizations,  municipalities,  small  business,  and  affected  communities,  we  strongly 
supported  that  $50  million  a  year  be  allocated  to  support  this  program.  The  Commu- 
nity Health  Demonstration  Grants  would  provide  a  centralized  place  for  the  gather- 
ing of  data  regarding  sjmiptoms  and  illness  related  to  exposures;  providing  informa- 
tion to  citizens  regarding  their  health  (e.g.,  information  from  health  physicals  and 
tests);  referrals  to  other  health  care  services  when  diagnosis  warrants.  EDF  is  not 
suggesting  a  new  direction  or  mandate  for  Superfund  Under  current  law,  ATSDR 
has  the  authority  to  provide  such  services.  The  Commission  recommended  a  pro- 
gram that  simply  implements  that  mandate. 

Unfortunately,  the  Community  Health  Demonstration  Grants  do  not  appear  in  the 
bill  before  you.  To  make  the  situation  worse  for  impacted  communities,  the  original 
language  providing  ATSDR  with  authority  to  deliver  those  services  has  been  struck 
in  the  existing  bill,  taking  us  backward  in  meeting  our  responsibilities  to  these  com- 
munities. We  strongly  recommend  and  support  reinstatement  of  Section  104(i)(L)(D) 
outlining  the  mandate  for  ATSDR  to  provide  medical  care,  and  urge  that  the  Com- 
munity Health  Demonstration  Grants  program  be  included  in  the  Superfund  Reau- 
thorizing bm.  We  look  forward  to  working  with  the  Committee  to  craft  a  consensus 
provision  to  make  these  revisions. 

III.  REMEDY  SELECTION 

Background 

One  of  the  major  concerns  EDF  has  had  with  the  current  application  of  cleanup 
standards  and  remedy  selection  in  Superfund  program  is  the  widely  variant  cleanup 
decisions  made  from  site  to  site  throughout  the  country.  Some  communities  receive 
excellent  cleanups  for  their  sites,  while  other  communities  receive  wholly  inad- 
equate cleanups  These  variations  are  a  product  of  statutory  criteria  that  afford  EPA 
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substantial  discretion  and  flexibility  in  making  cleanup  decisions  through  the  na- 
tion. They  also  stem  from  the  application  of  an  acceptable  "risk  range"  policy  that 
allows  EPA  the  unfettered  discretion  to  protect  one  community  from  cancer  risks  at 
a  level  vastly  different  from  the  protection  afforded  another  community,  oftentimes 
without  explanation  or  justification. 

Many  community  groups  and  environmentalists  have  advocated  that  the  law  be 
changed  to  bring  greater  standardization  and  transparency  in  cleanup  decisions. 
Providing  greater  certainty  and  clarity  to  the  remedy  selection  and  cleanup  process 
will  not  only  help  communities,  but  will  help  businesses  who  have  expressed  con- 
cerns that  some  cleanup  decisions  require  expenditures  that  don't  appreciably  in- 
crease human  health  or  environmental  protection. 

This  common  concern  about  uncertainty  and  variability  by  environmentalists  and 
industry  formed  the  basis  for  the  recommendations  by  the  National  Commission  on 
Superfund  and,  ultimately,  the  provisions  of  S.  1834.  Overall,  EDF  believes  that  the 
cleanup  standards  and  remedy  selection  process  should  (1)  have  a  clearly  articulated 
goal,  (2)  be  guided  by  a  decisionmaking  process  which  is  understood  by  all  of  the 
affected  parties,  (3)  be  streamlined  to  work  effectively  and  efficiently  to  protect 
human  health  and  the  environment,  (4)  contain  incentives  for  the  development  and 
implementation  of  new  and  improved  remedial  technology,  (5)  provide  a  clearly  de- 
fined role  for  meaningful  involvement  by  affected  communities,  and  (6)  provide  a 
consistent  rationale  for  decisionmaking.  We  strongly  believe  that  every  community 
deserves  the  identical  guarantee  of  meaningful  health  protection  for  each  remedy  se- 
lected. 

Given  this  background,  its  worth  addressing  specifically  the  major  issues  raised 
by  senators  regarding  cleanup  standards  and  remedy  selection. 

Statutory  Goal 

To  address  the  persistent  variability  in  Superfund  cleanups,  S.  1834  would  take 
several  steps  to  create  consistency  in  the  establishment  of  cleanup  standards  and 
the  determination  of  remedies.  The  current  statutory  goal  of  Superfund  requires  the 
Administrator  to  take  the  steps  "necessary  to  protect  the  public  health  or  the  wel- 
fare or  the  environment."  Section  104(a)(1).  As-noted  earlier,  this  standard  has  been 
interpreted  by  EPA  to  permit  the  use  of  a  risk  range  for  carcinogenic  risk  between 
one  in  ten  thousand  and  one  in  a  million.  EDF  and  other  environmental  organiza- 
tions and  community  groups  have  been  opposed  to  the  continued  use  of  the  risk 
range  because  it  affords  EPA  the  latitude  to  provide  similarly  situated  communities 
with  a  one  hundred-fold  difference  in  protection  without  explanation. 

Currently,  EPA  uses  the  risk  range  to  account  for  varjdng  site  factors  that  may 
make  application  of  conservative,  national  defaults  inappropriate.  EDF  believes  that 
it  makes  sense  to  allow  such  flexibility,  but  believes  accounting  for  site  specific  con- 
ditions should  be  set  forth  explicitly  in  the  process  of  conducting  risk  assessments 
and  setting  cleanup  levels  using  clearly  stated  rules,  rather  than  shrouded  in  the 
hazy  adjustments  of  risk  levels.  We  support  the  approach  taken  in  S.  1834  requiring 
an  upfront,  explicit  delineation  of  relevant  site-specific  factors,  default  values,  and 
toxicity  information.  This  approach  provides  appropriate  site-specific  flexibility,  but 
assures  that  each  cleanup  standard  meets  a  single  risk  level.  Both  communities  and 
PRPs  will  be  able  to  see  how  and  why  a  specific  cleanup  level  was  selected. 

It  is  critical  to  understand  that  requiring  a  single  risk  level  does  not  mean  a  sin- 
gle hazardous  substance  concentration  level.  The  risk  protocol  in  S.  1834  provides 
concentration  levels  that  will  vary  from  site  to  site  based  on  site  specific  conditions, 
including  natural  conditions  and  land  use.  But,  S.  1834  makes  clear  that,  whatever 
the  concentration  level  selected,  it  must  assure  equivalent  protection  with  all  other 
sites.  Setting  a  uniform  cleanup  goal  is  vital  for  EDF's  continued  support  of  S.  1834. 

National  Risk  Protocol 

EDF  also  supports  S.  1834's  use  of  a  national  risk  protocol  and  the  application 
of  standardized  formulae  to  set  protective  concentration  levels.  Once  again,  EDF  be- 
lieves that  S.  1834  will  bring  greater  transparency  and  consistency  to  the  cleanup 
process  by  requiring  EPA,  in  a  rulemaking,  to  determine  for  each  relevant  exposure 
pathway  and  land  use  fixed  components  and  variable  components  that  can  be  used 
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to  determine  the  protective  concentration  levels  at  each  site.  This  avoids  a  site  by 
site  debate  on  nationally  relevant  toxicity  information,  but  affords  an  explicit  oppor- 
tunity to  use  actual  site  specific  information  in  appropriate  circumstances. 

In  estabhshing  risk  assessments  under  S.  1834,  EPA  must  use  reasonable  esti- 
mates of  high-end  exposures  that  do  not  exaggerate  risks  by  inappropriately 
compounding  multiple  hypothetical  conservative  assumptions.  Clearly,  S.  1834  re- 
jects the  possible  use  of  "central  tendency"  assumptions  that  would  only  protect  the 
average,  exposed  individual.  Instead,  S.  1834  makes  clear  that  EPA  must  ensure 
that  the  affected  population,  including  sensitive  subpopulations,  receive  the  re- 
quired level  of  protection  established  in  achieving  the  national  goal— and  that  as- 
sumptions established  by  the  protocol  meet  that  goal. 

Groundwater  Remediation 

We  support  the  provisions  of  S.  1834  that  require  the  remediation  of  groundwater 
that  may  be  used  for  drinking  water.  EDF  believes  that  groundwater  is  a  critical 
national  resource  that  should  be  remediated  where  technically  feasible.  S.  1834  re- 
tains the  provisions  of  current  law  providing  for  a  waiver  from  the  remediation  re- 
quirement, if  such  remediation  would  be  technically  impracticable.  In  addition,  S. 
1834  does  nothing  to  affect  EPA's  current  discretion  to  implement  this  requirement 
using  flexible  time  frames,  and  natural  methods  of  remediation  such  as  natural  at- 
tenuation. It  also  does  nothing  to  limit  EPA's  determination  of  the  point  of  compli- 
ance. EDF  believes  that  such  discretion  makes  sense,  given  the  site  specific  factors 
affecting  groundwater  remediation.  Nevertheless,  we  believe  strongly  that  retention 
of  the  statutory  requirement  to  remediate  contaminated  groundwater  in  S.  1834  is 
vital  to  our  continued  support  of  this  legislation. 

IV.  LIABILITY 

Background 

EDF  believes  that  Superfund  liability  system  is  the  cornerstone  of  this  nation's 
hazardous  waste  and  pollution  prevention  policies.  Alterations  in  this  system  should 
be  undertaken  cautiously,  without  weakening  the  important  incentives  created  by 
this  regime. 

Although  there  are  a  wide  array  of  liability  issues  raised  by  S.  1834,  EDF  and 
many  others  in  the  environmental  community  will  be  focused  on  two  main  issues 
during  reauthorization.  First,  reauthorization  must  ensure  that  Superfund  retains 
the  powerful  incentives  in  the  current  law  for  pollution  prevention  and  voluntary 
cleanup.  Clearly,  Superfund  main  purpose  is  to  remediate  identified  sites  that  pose 
a  risk  to  human  health  and  the  environment.  But,  Superfund— and  its  liability  sys- 
tem in  particular — serves  a  much  larger  purpose  in  giving  businesses  a  compelling 
incentive  to  address  the  risks  associated  with  hazardous  waste  generation  and  dis- 
posal. In  our  view,  S.  1834  retains  these  important  incentives,  but  we  wish  to  make 
clear  that  our  continued  support  hinges  on  preserving  these  incentives.  We  will  vig- 
orously oppose  efforts  to  eliminate  or  substantially  weaken  these  incentives. 

Second,  as  Congress  considers  the  allocation  approach  in  S.  1834,  we  will  seek  as- 
surances that  funding  for  so-called  "orphan"  shares  is  precisely  identified  in  the 
statute  and  does  not  in  any  way  lessen  the  ability  of  the  Federal  government  to  fi- 
nance ongoing  or  future  cleanup  activities.  In  our  view,  it  is  simply  indefensible  for 
the  Federal  government  to  slow  or  stop  cleanup  work  in  some  communities  solely 
to  defray  the  "orphan"  share  cleanup  costs  of  an  identified  polluter.  If  it  is  Congress' 
judgment  that  the  Federal  government  should  pay  for  "orphan"  shares.  Congress 
should  find  the  additional  resources  to  do  so  and  not  place  the  burden  on  the  backs 
of  local  communities  who  have  already  been  denied  adequate  cleanups  for  too  long. 
Given  the  myriad  of  issues  associated  with  liability  reform,  we  will  confine  our 
comments  to  what  we  consider  to  be  the  major  issues  raised  by  S.  1834.  Obviously, 
we  would  be  willing  to  assist  the  subcommittee  on  other  issues,  as  appropriate.  In 
our  view,  the  key  issues  are:  (1)  incentives;  (2)  orphan  funding;  and  (3)  small  busi- 
ness concerns. 
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Incentives 

The  liability  standard  under  Superfund  has  given  industry  powerful  incentives  to 
do  three  things:  more  cared  manage  hazardous  wastes,  reduce  the  generation  of 
waste  through  pollution  prevention,  and  cleanup  old  contaminated  properties  before 
they  pose  a  serious  risk  to  human  health  and  the  environment.  The  liability  rules 
have  accomplished  these  important  objectives  without  burdensome  new  regulations, 
without  thousands  of  new  Federal  bureaucrats,  and  without  prescriptive  and  costly 
technology  requirements. 

Under  Superfund  each  business  uses  its  own  best  judgment  to  avoid  liability.  One 
company  may  choose  an  aggressive  program  of  pollution  prevention.  Another  firm 
might  carefully  scrutinize  its  waste  dispossil  contractor.  A  third  company  may  con- 
duct an  environmental  audit  and  cleanup  its  old,  abandoned  waste  sites  before  they 
create  a  hazard  to  the  local  community. 

In  addition,  new  technologies  and  cost-effective  methods  are  employed  when  they 
make  economic  sense,  not  before.  Firms  are  given  a  compelling  reason  to  avoid  cre- 
ating a  risk  to  human  health  and  the  environment.  But,  they  are  free  to  use  new 
technologies  when  they  become  available,  to  apply  rigorous  cost-benefit  analysis, 
and  to  consider  the  unique  aspects  of  their  circumstance. 

No  Federal  environmental  regulatory  program  can  come  close  to  making  these 
claims.  Superfund  sets  a  rigorously  enforced  performance  requirement — protect 
human  health  and  the  environment^and  then  allows  the  ingenuity  of  the  market- 
place to  decide  how  best  to  achieve  it  at  the  lowest  possible  cost.  As  the  Committee 
evaluates  proposals  to  replace  the  liability  system,  it  is  imperative  that  you  ask 
what  will  take  its  place.  Will  it  require  substantially  more  Federal  intrusion?  Bill 
it  be  more  or  less  cost-effective?  And,  most  importantly,  will  it  lead  to  the  same  level 
of  environmental  protection? 

S.  1834  retains  the  strict,  retroactive,  joint  and  several  standard  provided  in  cur- 
rent law  and  thus  retains  the  incentives  outlined  above.  Firms  will  continue  to  face 
potential  responsibility  for  poor  waste  practices  and  for  unaddressed,  abandoned 
waste  sites. 

The  innovation  provided  in  S.  1834,  which  is  similar  to  recommendations  made 
by  EPA's  NACEFT  Committee  on  Superfund  and  the  National  Commission  on 
Superfund  is  to  use  an  informal  allocation  process  to  dramatically  streamline  the 
determination  of  liability  under  the  existing  liability  rules.  Under  current  law,  the 
Federal  government  sues  one  or  more  firms  to  perform  a  Superfund  cleanup  who, 
in  turn,  sue  others  to  help  defray  cleanup  costs.  Ultimately,  either  through  settle- 
ment, negotiation,  or  court  order,  the  private  parties  resolve  their  liability  with  the 
government  and  with  each  other.  But,  reliance  on  the  courts  for  this  purpose  has 
led  to  costly  and  unjustified  delays. 

Instead,  S.  1834  uses  an  allocation  process  to  roughly  determine  shares  among  re- 
sponsible parties.  These  determinations  are  expected  to  allow  parties  to  easily  and 
expeditiously  determine  their  responsibilities  with  the  government  and  with  each 
other.  S.  1834  recognizes  the  importance  of  the  incentives  in  Superfund  liability 
scheme,  but  recommends  a  faster  and  more  cost-effective  way  to  implement  it. 

Orphan  Funding 

Although  S.  1834  retains  the  liability  rules  in  current  law,  it  makes  one  important 
change  that  could,  if  implemented  improperly,  seriously  weaken  current  cleanup  ef- 
forts. Under  current  law,  the  application  of  joint  and  several  liability  means  that 
a  liable  party,  not  the  Federal  government,  is  financisilly  responsible  for  the  acts  of 
other  liable  parties.  This  makes  sense  in  many  Superfund  cases  because  the  harm 
caused  by  the  polluters — contaminated  soil  or  groundwater — is  not  readily  or  caus- 
ally linked  to  the  activities  of  any  one  party.  As  a  result,  Superfund  considers  all 
polluters  to  be  equally  responsible  for  cleanup  costs. 

Much  has  been  said  about  allocating  liability  among  responsible  parties.  Given 
the  very  real  difficulties  of  linking  conduct  with  harm  at  Superfund  sites,  such  an 
allocation  can  only  be  a  rough  exercise  in  equity.  It  would  be  a  mistake  to  assume 
that  any  court  or  allocator  can  accurately  calculate  the  precise  percentage  of  respon- 
sibility for  every  party  at  a  site,  as  though  it  were  a  mathematical  equation.  It  is 
rough  justice,  plain  and  simple. 
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Generally,  EDF  supports  efforts  to  use  allocation  procedures  or  other  alternative 
dispute  resolution  procedures  to  resolve  Superfund  cases.  In  cases  where  all  parties 
are  financially  viable,  it  can  reduce  transaction  costs,  speed  resolution  of  liability 
and  give  all  parties  greater  certainty  about  their  responsibilities. 

However,  the  allocation  procedure  in  S.  1834  is  not  "budget  neutral."  In  the  exer- 
cise of  rough  justice,  the  allocator  may  assign  a  share  of  responsibility  to  parties 
who  are  not  viable,  who  no  longer  exist,  or  who,  for  some  other  reason,  have  a  limit 
on  their  liability.  Although  current  law  places  the  costs  for  these  shares  on  the  other 
parties  at  the  site,  S.  1834  proposes  that  the  Superfund  trust  fund  pay  for  these 
shares.  The  FederaJ  government  would,  in  effect,  write  a  check  to  a  polluter  for  costs 
that  the  polluter  now  pays.  And,  the  size  of  that  check  would  be  determined  by  a 
rough,  unscientific  allocation  exercise. 

Clearly,  there  is  a  very  real  risk  that  the  size  of  the  orphan  shares,  and  hence 
the  cost  to  the  government,  could  be  extreme.  Other  than  some  general  equitable 
factors,  nothing  restrains  the  allocator  from  assigning  very  large  shares  to  the  or- 
phan/Federal government.  Recognizing  this  risk,  S.  1834  places  a  firm,  annual  cap 
of  $300  million  per  year  on  orphan  spending.  With  an  annual,  national  cap  in  place, 
the  allocation  process  laces  a  vital,  built  in  check  to  prevent  runaway  Federal  obli- 
gations. 

Understandably,  the  funding  and  budget  questions  are  complex.  But,  orphan 
funding  is  a  litmus  test  issue  for  the  environmental  community  in  this  reauthoriza- 
tion. 

Small  Business  Concerns 

The  liability  system,  in  its  current  form,  is  a  one-size-fits-all  system.  Whether  a 
business  is  a  sole  proprietorship  or  a  Fortune  500  conglomerate,  the  liability  process 
and  rules  are  the  same.  EDF  believes  that  Congress  can  and  should  provide  mean- 
ingful assistance  to  small  businesses,  without  changing  the  structure  and  underly- 
ing incentives  of  the  current  liability  system. 

Given  that  the  liability  system  is  implemented  through  the  court  system,  small 
businesses  are  frequently  at  a  disadvantage  in  defending  themselves  in  contribution 
cases  brought  by  larger  firms.  Even  if  they  only  contributed  a  minimal  amount  to 
a  Superfund  site,  the  resolution  of  their  liability  may  take  years. 

EDF  believes  that  an  allocation  process,  like  the  one  in  S.  1834,  can  provide  much 
needed  assistance  for  small  businesses.  In  general,  we  believe  that  pending  and  pro- 
spective litigation  should  be  stayed  or  barred  until  the  allocation  process  is  com- 
plete. Settling  small  businesses  should  also  receive  third  party  lawsuit  protection. 
The  allocation  process  should  run  on  tight  timelines,  with  real  incentives  to  make 
sure  that  decisions  are  made  in  a  timely  fashion.  As  recommended  in  S.  1834,  expe- 
dited determinations  should  be  made  for  de  minimis  and  de  micromis  parties.  Small 
businesses  should  also  receive  an  "ability  to  pay"  determination  and  structured  set- 
tlements to  allow  such  firms  to  spread  out  their  payments  over  time. 

These  recommendations  will  not  allow  small  businesses  to  escape  their  cleanup 
responsibilities,  but  they  will  ease  the  burden  of  those  obligations. 

V.  CONCLUSION 

The  Environmental  Dense  Fund  is  committed  to  making  Superfund  word  That  is 
why  we  have  taken  part  in  the  NACEPT  process,  the  National  Commission  on 
Superfund  and  other  efforts  to  bring  about  meaningful  reform  to  this  program.  How- 
ever, we  do  not  favor  overhauling  Superfund  simply  for  the  sake  of  doing  something 
different. 

In  many  ways,  S.  1834  strikes  the  correct  balance.  It  fills  a  tremendous  need  for 
improved  public  involvement,  rationalizes  and  standardizes  an  erratic  and  inconsist- 
ent remedy  selection  process,  and  promotes  a  streamlined  liability  process  that  pro- 
vides much  needed  procedural  and  fairness  improvements  to  reduce  transaction 
costs.  EDF  believes  that  this  balanced,  centrist  approach  makes  sense. 

EDF  looks  forward  to  working  with  the  Committee  as  it  moves  ahead  with  this 
important  legislation. 
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Statement  of  Alan  C.  Williams,  Assistant  Attorney  General,  State  of 

Minnesota  ^ 

Mr.  Chairman  and  Members  of  the  Committee:  Thank  you  for  the  opportunity  to 
testify  to  the  Committee  on  the  Superfund  Reform  Act  of  1994,  S.  1834.  This  testi- 
mony is  given  on  behalf  of  the  Attorney  General  of  the  State  of  Minnesota,  the  Hon- 
orable Hubert  H.  Humphrey  III,  and  also  represents  the  views  of  Minnesota's  pri- 
mary environmental  regulatory  agency,  the  Minnesota  Pollution  Control  Agency 
(MPCA). 

Attorney  General  Humphrey  sends  his  greetings  to  the  members  of  the  Commit- 
tee and  also  his  congratulations  on  the  work  that  you  and  your  staff  have  accom- 
plished already  on  behalf  of  Superfund  reform  and  reauthorization.  He  wishes  you 
well  as  you  work  to  move  the  legislation  forward  to  enactment  this  year. 

The  Superfund  Reform  Act  of  1994  ("SRA")  represents  the  efforts  of  the  many  di- 
verse stakeholders  in  the  Superfund  process  (including  the  States  and  State  organi- 
zations), the  Executive  Branch,  and  the  Congress  to  address  the  problems  that  need 
to  be  fixed  in  the  Federal  Superfund  program  so  that  national  goals  for  cleaning  up 
our  contaminated  lands  and  waters  can  be  achieved.  In  its  current  form  in  the  Sen- 
ate and  House  (H.R.  3800),  this  legislation  will  bring  significant  reforms  and 
changes  in  remedy  selection,  allocation  and  imposition  of  cleanup  cost  liability,  and 
public  participation. 

The  legislation  also  addresses  the  roles  that  States  will  play  in  implementing  the 
reauthorized  Superfund  program;  my  testimony  will  concentrate  on  the  State  role 
provisions  of  the  proposed  SRA,  primarily  Title  II,  with  some  comments  on  Title  III. 

BACKGROUND 

The  Minnesota  Attorney  General's  Office  has  been  an  advocate  on  behalf  of  the 
State  perspective  on  Superfund  implementation  in  a  number  of  important  forums. 
Attorney  General  Humphrey's  environmental  policy  specialist.  Assistant  Attorney 
General  Lee  Paddock,  served  as  a  member  of  the  Superfund  Evaluation  Committee 
of  the  National  Advisory  Council  on  Environmental  Policy  and  Technology 
(NACEPT),  the  citizen  advisory  group  appointed  by  Administrator  Browner  to  ad- 
vise the  EPA  on  CERCLA  reauthorization.  Attorney  General  Humphrey  sponsored 
the  resolution  adopted  by  the  National  Association  of  Attorneys  General  (NAAG)  in 
July,  1993,  in  which  the  State  Attorneys  General  expressed  their  positions  on 
CERCLA  reauthorization.  On  October  28,  1993,  in  testimony  to  the  House  Sub- 
committee on  Transportation  and  Hazardous  Materials,  I  discussed  the  proposal  on 
State  role  that  emerged  from  the  NACEPT  committee  and  the  State  role  provisions 
of  the  NAAG  resolution.  While  this  testimony  is  given  only  on  behalf  of  the  Min- 
nesota Attorney  General's  Office  and  the  MPCA,  our  views  on  State  roles  in 
Superfund  implementation  have  been  developed  over  a  number  of  years  in  which 
we  have  worked  closely  with  the  Attorney  General's  Offices  of  other  States  and  with 
other  State  organizations  such  as  the  Association  of  State  and  Territorial  Solid 
Waste  Management  Officials  (ASTSWMO)  and  the  National  Governor's  Association 
(NGA),  to  develop  common  positions  on  the  State  role  issue  and  to  advocate  those 
positions  in  a  variety  of  forums.  Our  views  are  generally  in  accord  with  the  policy 
statements  on  State  role  which  have  been  adopted  by  NAAG,  ASTSWMO  and  NGA. 


1  Currently  Assistant  Attorney  General  representing  Minnesota  Pollution  Control  Agency  as 
lead  attorney  for  State  Superfund  program.  Drafted  State  legislation  enacted  in  1992  to  encour- 
age re-use  of  contaminated  property  through  voluntary  cleanups  tied  to  liability  protection  for 
new  purchasers,  developers  and  lenders.  One  of  lead  counsel  in  lawsuit  by  nine  States  challeng- 
ing the  1990  revision  of  EPA's  Superfund  rules  (NCP  lawsuit).  Also  represents  the  National  As- 
sociation of  Attorneys  General  on  the  EPA/State  Superfund  Policy  Forum,  a  national  committee 
including  State  environmental  commissioners  from  several  States  and  management  of  EPA's 
Superfund  program.  From  1980-83,  served  as  Legal  Counsel,  Minnesota  State  Senate  Commit- 
tee on  Agriculture  and  Natural  Resources  and  drafted  legislation  enacted  in  1983  as  the  Min- 
nesota Environmental  Response  and  Liability  Act — the  Minnesota  Superfund  law. 
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The  Goals  of  Superfund  Reform:  Why  the  Role  of  the  States  in  Superfund  Implemen- 
tation is  a  Critical  Issue 

The  reauthorization  of  the  Comprehensive  Environmental  Compensation  and  Li- 
ability Act  ("CERCLA"  or  the  "Federal  Superfund  Law")  is  a  time  to  re-evaluate  our 
national  goals  for  the  Superfund  program  and  to  make  changes  in  the  way  the  pro- 
gram is  structured  or  implemented  in  order  to  better  achieve  those  goals.  Clearly 
the  overedl  goal  of  the  Superfund  program  must  be  to  achieve  protection  of  human 
health  and  the  environment  at  the  sites  that  pose  the  most  serious  health  and  envi- 
ronmental threats.  Those  who  support  reform  of  the  Superfund  program  have  gen- 
erally focused  their  attention  on  how  we  can  achieve  this  overall  goal  of  cleaning 
up  priority  sites  with  less  delay,  lower  administrative  and  transaction  costs,  fewer 
lawsuits,  and  greater  certainty  that  cleanup  adequately  protects  human  health  over 
the  long  term.  Thus,  reform  proposals  have  generally  dealt  with  liability,  remedy 
selection,  cleanup  standards,  and  public  participation. 

Providing  a  greater  role  for  the  States  to  administer  the  Federal  Superfund  pro- 
gram has  also  been  recognized  as  an  important  way  that  the  goals  of  CERCLA  re- 
form can  be  achieved.  When  Congress  enacted  CERCLA  in  1980,  it  could  not  look 
to  the  States  for  significant  help  in  maximizing  the  national  cleanup  effort.  Few 
States  had  established  their  own  response  programs  or  developed  much  experience 
in  responding  to  hazardous  substance  contamination.  Unlike  other  established  Fed- 
eral environmental  programs,  CERCLA  did  not  provide  a  means  for  EPA  to  author- 
ize States  to  administer  their  own  response  in  lieu  of  EPA.  Congress  did  empower 
EPA  to  enter  cooperative  agreements  and  contracts  with  qualified  States  so  that 
States  could  take  or  oversee  certain  response  actions  under  CERCLA.  But  EPA  used 
that  authority  narrowly.  Under  its  National  Contingency  Plan,  when  EPA  allows  a 
State  to  take  a  "lead"  role  at  an  NPL  site,  the  Administrator  retains  authority 
under  CERCLA  to  make  the  most  important  decisions,  including  selecting  the  rem- 
edy. 

In  the  almost  14  years  since  CERCLA  was  enacted,  many  States  have  established 
their  own  response  programs  with  the  staff,  funding  and  expertise  to  administer  all 
the  elements  of  a  comprehensive  cleanup  and  enforcement  process.  These  States 
often  can  act  more  quickly  and  efficiently  than  their  Federal  counterparts,  and  are 
in  a  better  position  to  coordinate  and  cooperate  with  affected  communities  and  local 
land  use  planning  agencies.  As  of  1991,  at  least  39  States  had  statutes  providing 
full  cleanup  funding  and  enforcement  capabilities.  ^ 

Many  of  these  States  have  developed  very  sophisticated  response  programs  that 
have  been  ahead  of  EPA  in  utilizing  more  streamlined  investigation  and  remedy  se- 
lection processes,  promoting  new  remedial  technologies,  and  developing  numerical 
standards  and  formulas  for  setting  water  and  soil  cleanup  levels.  States  such  as 
Minnesota,  California,  New  Jersey,  Pennsylvania,  and  others  are  fully  qualified  to 
take  on  responsibility  and  authority  for  cleanup  of  any  site  within  their  borders,  in- 
cluding National  Priorities  List  Sites. 

The  current  cooperative  agreement  provisions  of  CERCLA,  and  EPA's  past  reluc- 
tance to  fully  utilize  those  provisions,  fail  to  take  full  advantage  of  State  capacity 
to  manage  and  enforce  Superfund  cleanups  as  a  way  to  maximize  achievement  of 
national  cleanup  objectives.  Instead,  they  have  led  to  duplication  of  State  and  Fed- 
eral oversight  and  enforcement  efforts,  with  consequent  further  delay  in  the  inves- 
tigation and  cleanup  process.  Because  EPA  has  retained  authority  to  select  and  im- 
plement CERCLA  remedies,  and  States  retain  authority  to  enforce  their  own  State 
cleanup  and  liability  requirements,  the  current  limitations  on  State  participation  in 
the  Federal  Superfund  program  add  complexity,  duplication  and  delay  to  a  process 
that  is  already  too  complex,  costly  and  slow. 

Proposals  for  Change  in  State  Roles  under  CERCLA. 

A  number  of  important  groups  and  organizations  have  proposed  an  expanded 
State  role  in  the  Federal  Superfund  program  as  a  way  to  maximize  site  cleanups 
and  to  achieve  cleanup  more  quickly  and  efficiently.  These  include  organizations 


2  See  "An  Analysis  of  State  Superfund  Programs:  50  State  Study"  1991  Update,  U.S.  EPA, 
Publication  9375.608B,  Dec.  1991. 


89 

representing  the  States  such  as  NAAG,  ASTSWMO  and  NGA,  and  other  groups  rep- 
resenting a  broad  range  of  Superfund  stakeholders  such  as  Clean  Sites,  Inc.,  the  En- 
vironmental Law  Institute  (ELI),  and  most  significantly,  the  NACEPT  Superfund 
Evaluation  Committee  appointed  by  EPA  Administrator  Browner.  A  good  summary 
of  the  views  of  these  groups  and  others  is  found  in  the  record  of  the  hearing  on 
State  role  issues  held  by  the  House  Subcommittee  on  Transportation  and  Hazardous 
Materials  on  October  28,  1993.  3 

While  the  proposals  of  these  groups  vary  in  their  specifics,  all  of  the  proposals 
agree  on  the  desirability  of  an  expanded  State  role  in  Superfund  and  that  there  are 
a  number  of  States  with  the  capacity  to  take  responsibility  for  some  or  all  of  the 
NFL  sites  within  their  borders.  •*  There  was  also  wide  agreement  that,  when  a  State 
is  given  responsibility  for  an  NFL  site,  it  should  be  required  to  implement  a  remedy 
that  attains  cleanup  levels  and  standards  set  in  CERCLA,  but  should  have  flexibil- 
ity in  the  process  used  to  select  and  implement  the  remedy.  This  flexibility  would 
be  reflected  in  the  criteria  used  by  EFA  to  determine  whether  a  State  is  qualified 
to  take  over  responsibility  for  NFL  sites.  These  criteria  should  be  based  on  the  qual- 
ity of  the  cleanup  remedies  that  the  State  achieves,  not  on  whether  State  laws  and 
procedures  are  identical  or  equivalent  to  those  used  by  EFA.  ^ 

Based  upon  our  participation  in  the  NAAG  Working  Group  on  CERCLA,  our  ef- 
forts to  help  develop  a  common  position  on  State  Role  between  State  organizations 
and  EFA,  and  our  own  experience  representing  Minnesota's  highly  developed  State 
Superfund  and  voluntary  cleanup  programs,  the  Minnesota  Attorney  General's  Of- 
fice believes  that  there  are  four  levels  or  types  of  involvement  in  Superfund  re- 
sponse actions  that  we  would  like  to  see  made  available  to  the  States  under 
CERCLA: 

Authorization.  EPA  should  be  allowed  to  authorize  State  response  programs  with 
adequate  authority,  resources,  expertise  and  demonstrated  success  to  operate  the 
State  programs  in  lieu  of  EPA's  Superfund  program.  The  authorized  State  program 
would  utilize  its  State  law  authorities  and  any  additional  or  enhanced  authority 
available  under  CERCLA.  It  would  select,  implement  and  enforce  cleanup  remedies 
at  NFL  and  non-NPL  sites,  and  would  be  able  to  act  with  some  degree  of  finality 
under  CERCLA  in  order  to  eliminate  the  "dual  master"  problem.  CERCLA  author- 
ization would  be  analogous  to  the  manner  in  which  States  currently  obtain  author- 
ization to  administer  other  Federal  environmental  programs,  but  authorization  cri- 
teria would  be  based  on  "performance"  or  "outcomes,"  and  not  on  equivalent  or  iden- 
tical State  laws  or  procedures. 

2.  Delegation.  EPA  should  offer  a  second  option  to  States  that  have  less  com- 
prehensive State  authority  or  experience,  or  limited  State  resources,  and  that  wish 
to  exercise  some  or  all  CERCLA  authorities  relating  to  site  identification  and  inves- 
tigation, or  the  selection,  implementation  or  enforcement  of  cleanup  remedies  for 
specific  NFL  sites.  These  States  would  rely  more  heavily  on  the  use  of  CERCLA  au- 
thorities in  carrying  out  their  responsibilities  with  NFL  sites,  and  would  be  required 
to  follow  all  of  the  procedures  that  govern  the  Federal  cleanup  program  such  as  the 
National  Contingency  Plan  and  other  EFA  regulations  and  guidance. 

3  Substantial  and  meaningful  involvement.  States  that  do  not  qualify  for  or 
choose  not  to  seek  authorization  or  delegation  would  retain  the  opportunity  for  in- 
volvement in  EPA's  decision-making  process  under  CERCLA  in  the  manner  cur- 
rently provided  in  Section  121(f)(1)  of  CERCLA. 


8  See  Rept.  103-77,  Committee  on  Energy  and  Commerce,  Hearings  Before  Subcommittee  on 
Transportation  and  Hazardous  Materials,  "Superfund  Program"  (Part  2),  at  551  to  end.  A  copy 
of  the  NACEPT  proposal  on  State  role  and  the  NAAG  CERCLA  Resolution  are  found  at  pages 
613  and  619,  respectively. 

*In  testimony  to  the  House  Subcommittee,  the  ELI  representative  favored  a  site  by  site  ap- 
proach to  State  take-over  of  NPL  sites,  but  stated  that,  in  his  opinion,  10  to  20  States  are  capa- 
ble of  taking  over  full  responsibility  for  the  Federal  Superfund  program.  Id.,  at  753. 

"In  his  testimony  to  the  House  Subcommittee,  Dr.  Edwin  H.  Clark,  II,  President  of  Clean 
Sites,  Inc.,  stated  that  to  allow  the  State  to  create  faster,  more  effective  site  cleanup  programs, 
a  State's  program  should  not  be  required  to  match  the  Federal  program  in  all  its  details.  Id., 
at  703. 
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4  EPA  Recognition  of  State  voluntary  cleanup  programs.  State  voluntary  cleanup 
programs  are  a  relatively  new  outgrowth  of  the  Superfund  program.  Typically,  these 
State  programs  have  developed  to  meet  the  needs  of  persons  buying,  selling,  devel- 
oping and  financing  the  development  of  real  property.  Voluntary  cleanups  are  gen- 
erally driven  by  public  or  private  economic  motives,  rather  than  enforcement  by  a 
State  agency.  These  programs  often  offer  a  streamlined  approach  to  site  investiga- 
tion and  remedy  selection,  with  varying  degrees  of  agency  oversight.  To  date,  EPA's 
involvement  in  these  programs  has  been  minimal.  In  the  future  EPA  involvement 
in  these  programs  should  be  limited  to  financial  and  other  mechanisms  designed  to 
encourage  States  to  offer  voluntary  programs  and  to  promote  the  use  of  such  pro- 
grams, especially  to  return  contaminated  property  to  productive  social  or  economic 
uses.  A  State  should  be  able  to  obtain  EPA  assistance  and  act  as  a  certified  program 
by  meeting  minimal  threshold  requirements,  including  "self  certification"  that  a 
State  meets  the  minimum  requirements. 

Evaluation  ofS.  1834  State  Role  Provisions 

In  evaluating  the  S.  1834  (the  Superfund  Reform  Act  of  1994  or  SUA)  in  its  cur- 
rent form  as  reported  by  the  Subcommittee  on  Superfund  Recycling  and  Solid  Waste 
Management,  we  find  that  the  bill  addresses  three  of  the  types  of  State  involvement 
that  we  believe  should  be  available  to  States  under  CERCLA.  Title  II  of  the  bill  pro- 
vides for  delegation  to  States  of  certain  CERCLA  authorities  pursuant  to  coopera- 
tive agreements  or  contracts,  and  for  continuing  meaningful  and  substantial  involve- 
ment of  non-delegated  States  in  EPA's  program  decisions  in  those  States.  Title  III 
of  the  bill  provides  for  identification  of  and  assistance  to  qualified  State  voluntary 
cleanup  programs.  S.  1834  does  not  provide  for  authorization  of  State  response  pro- 
grams to  act  in  lieu  of  EPA,  although  it  directs  EPA  to  study  the  feasibility  of  such 
authorization  (Title  II,  Sec.  207). 

Minnesota  has  strongly  supported  the  authorization  approach  to  the  State  role 
under  CERCLA.  We  would  still  prefer  that  the  SUA  include  an  authorization  provi- 
sion, and  have  not  determined  whether  Minnesota  would  seek  delegation  if  the  pro- 
visions of  S.  1834  became  law.  However,  we  recognize  that  delegation  under  S.  1834 
represents  a  significant  improvement  in  the  role  of  States  over  that  currently  avail- 
able in  the  Federal  Superfund  program,  and  that  the  SUA  delegation  approach  in- 
cludes a  number  of  provisions  that  we  have  strongly  supported  in  the  context  of  au- 
thorization. We  also  understand  that  recent  efforts  to  find  a  consensus  among  major 
Superfund  stakeholders  on  an  authorization  approach  have  met  with  failure.  Min- 
nesota is  willing  to  work  with  other  Superfund  stakeholders  and  with  Congress  and 
EPA  to  find  such  a  consensus;  but  we  do  not  want  to  slow  the  progress  of  CERCLA 
reauthorization  or  threaten  its  continued  movement  forward  if  such  consensus  can- 
not be  developed  this  year. 

Therefore,  we  respectfully  offer  some  specific  suggestions  about  how  the  current 
bill  could  be  refined  to  better  meet  the  twin  goals  of  an  expanded  State  role  in 
CERCLA:  fully  utilizing  State  capacity  and  expertise  to  maximize  national  cleanup 
goals;  and  providing  for  a  "single  master"  to  make  decisions  about  cleanup  and  en- 
forcement at  NPL  sites.  We  also  offer  several  suggestions  regarding  Title  II  on  other 
issues,  and  on  the  voluntary  cleanup  provisions  of  Title  III. 

Full  Utilization  of  State  Response  Program  Capacity  to  Maximize  Achievement  of 
Overall  CERCLA  Cleanup  Goal 

In  our  view,  the  delegation  provisions  of  S.  1834  do  not  meet  the  goal  of  fully  uti- 
lizing the  capacity  and  expertise  of  State  response  programs  to  maximize  the  clean- 
up of  NPL  sites  under  CERCLA.  One  of  the  principal  advantages  of  utilizing  State 
response  programs  to  administer  the  Federal  Superfund  program  is  that  State  pro- 
grams can  provide  streamlined  processes  for  site  investigation  and  remedy  selection, 
greater  flexibility  in  addressing  site  specific  issues,  and  more  opportunity  to  use  in- 
novative remedial  technologies.  States  oflen  can  make  adjustments  and  improve- 
ments to  their  response  programs  more  quickly  than  EPA. 

If  a  State  selects  remedies  that  are  consistent  with  the  factors  set  forth  in 
CERCLA  and  that  attain  a  degree  or  level  of  cleanup  consistent  with  CERCLA 
standards,  the  process  by  which  the  State  arrives  at  that  result  should  not  be  nar- 
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rowly  and  rigidly  prescribed  by  EPA.  The  new  CERCLA  Sec.  127(d)  in  S.  1834,  how- 
ever, requires  a  delegated  State  to  select  remedies  in  accordance  not  only  with  Sec- 
tions 113,  117  and  121  of  CERCLA,  but  also  with  "the  National  Contingency  Plan, 
and  any  other  relevant  regulations  issued  and  guidelines  adopted  by  the  Adminis- 
trator." 

We  believe  that  delegated  States  should  be  required  to  select  remedies  that  are 
consistent  with  the  degree  or  levels  of  cleanup  required  by  CERCLA  and  with  the 
factors  required  to  be  considered  in  selecting  a  remedy  under  CERCLA.  Cleanup 
levels  and  the  factors  for  remedy  selection  should  be  those  provided  in  the  author- 
ized CERCLA  statute,  especially  Section  121(b)  and  (d).  States  should  also  be  re- 
quired to  comply  with  public  participation  procedures  under  CERCLA,  including  the 
relevant  provisions  of  Sections  113  and  117.  State  agencies  often  have  close  links 
with  local  units  of  government  and  have  developed  credibility  with  affected  commu- 
nities that  gives  them  an  advantage  over  EPA  in  implementing  public  participation. 
However,  we  suggest  that  delegated  States  should  not  be  required  to  comply  with 
the  NCP  and  other  EPA  regulations  and  guidance  that  add  detailed  procedural 
steps  to  the  site  investigation  and  remedy  selection  process.  Based  on  our  past  expe- 
rience, requiring  States  to  comply  with  all  EPA  regulations  and  guidance,  including 
the  NCP,  would  impose  a  straitjacket  on  State  innovation,  responsiveness,  and  pro- 
cedural flexibility  that  would  severely  diminish  the  advantage  of  utilizing  States  to 
meet  CERCLA's  overall  cleanup  goals,  and  to  achieve  cleanup  more  quickly  and  effi- 
ciently. 

Providing  a  "Single  Master"  for  Cleanup  Oversight  and  Enforcement 

One  of  the  major  goals  of  creating  an  expanded  role  for  States  to  administer  the 
Federal  Superfund  program  is  to  do  away  with  the  problem  of  "dual  masters"  in 
charge  of  response  action  selection  and  enforcement  for  NPL  sites.  The  delegation 
provisions  of  S.  1834  go  a  long  way  toward  solving  this  problem,  but  some  additional 
refinements  are  needed  so  that  delegated  States  have  comparable  legal  "tools"  to 
achieve  similar  response,  enforcement,  and  cost  recovery  outcomes  as  those  achieved 
by  EPA  under  CERCLA. 

S.  1834  makes  a  major  step  forward  in  solving  the  "dual  master"  problem  by  au- 
thorizing delegated  States  to  use  the  liability  allocation  process  created  in  new  Sec- 
tion 129  of  CERCLA,  to  enter  expedited  settlements  with  de  minimis  and  other 
specified  parties  under  Section  122,  and  to  confer  covenants  not  to  sue  that  may 
bind  both  the  State  and  the  United  States.  In  addition,  S.  1834  enhances  the  en- 
forcem.ent  authority  of  delegated  States  by  clearly  authorizing  States  to  sue  to  en- 
force State-selected  remedies  in  Federal  court  (new  Section  121  (f)(4)),  and  to  seek 
civil  penalties  in  conjunction  with  such  a  suit. 

These  authorities  should  be  supplemented  by  two  additional  provisions  to  assure 
that  States  can  select  remedies  with  the  same  legal  effect  as  EPA.  Specifically,  a 
remedy  selected  by  a  State  pursuant  to  delegated  authority  should  not  be  subject 
to  any  Federal,  State  or  local  permit  in  the  same  manner  that  an  EPA-selected  rt>m- 
edy  is  exempt  from  such  permit  requirements  under  Section  121(e)(1).  If  it  is  the 
intent  of  Congress  that  the  existing  permit  exemption  should  apply  to  State-selected 
remedies  without  further  amendment  of  CERCLA,  that  intent  should  be  made  clear 
in  an  official  committee  report.  Secondly,  a  remedy  selected  by  a  delegated  State 
should  have  the  same  protection  from  pre-enforcement  judicial  review  as  provided 
for  EPA-selected  remedies  under  Section  113(h),  (j)  and  (k). 

In  addition,  the  enhanced  authority  under  nev.'  Section  127(e)(2)  to  seek  oral  pen- 
alties for  violation  of  a  requirement  in  a  State-selected  remedy  should  be  clarified 
so  that  civil  penalties  are  available  to  enforce  compliance  not  onl>  with  Suta  stand- 
ards but  also  with  Federal  standards  incorporated  in  a  selected  remedy  Any  relief 
sought  by  the  State  under  this  provision,  whether  injunctive  or  penalty,  should  be 
granted  unless  the  objecting  party  demonstrates  that  the  requirement  in  question 
is  arbitrary  or  capricious,  or  otherwise  contrary  to  law. 

Finally,  language  should  be  added  to  the  allocation  provisions  of  new  Sec.  127(f) 
to  provide  that  when  a  delegated  State  conducts  a  liability  allocation,  the  effect  on 
cost  recovery  litigation  arising  out  of  that  facility  is  the  same  as  when  the  EPA  con- 
ducts the  allocation.  Specifically,  the  bill  should  provide  for  a  moratorium  on  litiga- 
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tion  during  allocation,  and  for  similar  cost  recovery  authority  for  the  State  and  limi- 
tations on  the  rights  of  non-settlors  as  provided  for  EPA  cost  recovery  after  a  settle- 
ment based  on  a  completed  allocation. 

These  modifications  of  S.  1834  will  allow  delegated  States  to  select  remedies  or 
conduct  liability  allocations  with  similar  legal  effect  to  the  same  actions  when  per- 
formed by  EPA. 

OTHER  SUGGESTIONS  FOR  TITLE  II 

1.  Funding  For  Delegated  States 

Minnesota  strongly  supports  the  change  made  by  S.  1834  to  require  EPA  to  pay 
the  same  share  of  the  cost  of  remedial  action  whether  for  construction  or  operation 
and  maintenance.  We  have  not  seen  sufficient  information  to  demonstrate  that  85 
percent  for  EPA  and  15  percent  for  the  States  are  the  correct  shares  that  should 
be  paid  by  the  two  governments.  While  we  do  not  challenge  the  reasonableness  of 
making  some  adjustment  from  the  current  90/10  cost  share  formula  in  return  for 
Federal  cost-sharing  on  operation  and  maintenance,  we  do  not  believe  States  should 
have  to  pay  a  share  for  costs  for  which  no  State  share  was  required  under  previous 
law. 

Costs  that  would  be  subject  to  a  new  State  share  (15  percent)  include  cost  of  non- 
emergency removal  actions,  remedial  investigations,  feasibility  studies  and  other 
pre-remedial  activities,  and  grants  for  general  program  costs.  Requiring  a  State 
share  for  these  costs  is  particularly  inappropriate  and  counter-productive  if  the  goal 
of  Title  II  is  to  encourage  greater  State  involvement  in  CERCLA  program  adminis- 
tration and  capacity-building  for  States  with  newer  or  less  well-developed  programs. 

We  also  are  concerned  that  Title  II  does  not  seem  to  include  any  express  authority 
for  EPA  to  continue  making  grants  to  States  for  the  costs  of  general  program  admin- 
istration and  legal  costs  attributable  to  performance  of  activities  delegated  under  a 
cooperative  agreement.  We  believe  that  such  grants  are  very  important  in  encourag- 
ing greater  State  participation  in  the  Federal  program. 

2.  Transition  Provisions 

We  believe  that  the  transition  provisions  in  Section  201(b)  of  Title  II  are  unneces- 
sary and  create  an  overly  rigid  rule  on  which  NPL  sites  can  be  delegated  to  States. 
Issuance  of  a  ROD  by  EPA  as  the  lead  agency  should  not  automatically  preclude 
a  qualified  State  fi-om  seeking  delegation  to  implement  or  oversee  implementation 
of  the  remedy.  If  a  rule  is  necessary  to  determine  which  sites  are  eligible  for  delega- 
tion, a  simple  rule  requiring  EPA  to  determine  that  delegation  would  cause  undue 
delay  in  remedy  selection  or  implementation  would  be  adequate. 

3.  Termination  of  Authority  in  Section  104(d)(1)  of  CERCLA 

Section  206(d)  of  Title  II  terminates  EPA's  authority  to  enter  cooperative  agree- 
ments and  contracts  with  States  as  currently  provided  by  CERCLA  Section  104(d)(1) 
at  the  time  EPA  regulations  implementing  the  new  delegation  provisions  are  effec- 
tive. States  and  EPA  will  need  cooperative  agreement  authority  under  104(d)(1)  to 
allow  States  to  continue  to  take  actions  under  CERCLA  until  they  have  an  oppor- 
tunity to  apply  for  and  receive  delegation  under  the  new  Section  127  of  CERCLA. 

COMMENTS  ON  TITLE  III 

1.  Use  of  Voluntary  Cleanup  Programs  for  NPL  Sites 

Minnesota  has  a  highly  developed  and  successful  voluntary  cleanup  program.  The 
attractiveness  to  Minnesota's  program  of  becoming  a  EPA-certified  voluntary  clean- 
up program  diminishes  as  the  requirements  for  certification  become  more  prescrip- 
tive and  limit  the  flexibility  of  the  program.  Thus,  Minnesota  supports  minimum 
threshold  requirements  for  certification  and  the  opportunity  to  self-certify  in  order 
to  obtain  EPA  recognition  within  a  reasonable  time  (e.g.,  90  days  after  enactment 
rather  than  2  years  after  enactment).  In  our  view  minimal  requirements  for  EPA 
certification  and  oversight,  including  program  self-certification,  would  not  provide  a 
sufficient  degree  of  EPA  scrutiny  to  allow  a  voluntary  program  to  have  jurisdiction 
of  an  NPL  site.  Since  Minnesota  prefers  the  current  minimal  threshold  for  certifi- 
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cation  we  do  not  support  including  NPL  sites  in  the  jurisdiction  of  a  certified  State 
voluntary  program. 

2.  If  EPA  is  going  to  provide  financial  assistance  for  site  characterization  and 
cleanup  conducted  pursuant  to  a  State  voluntary  cleanup  program,  we  prefer  that 
the  assistance  be  in  the  form  of  grants  to  States,  local  units  of  government,  or  local 
housing  or  development  authorities.  One  reason  why  financial  assistance  for  cleanup 
may  be  needed  is  that  the  economic  return  from  a  particular  proposed  development 
project  on  contaminated  property  may  not  be  sufficient  to  pay  for  cleanup  of  the 
property  as  part  of  the  development.  In  these  cases,  loans  will  not  break  the  logJ£un. 
As  recipients  of  the  financial  assistance,  States  and  local  governmental  bodies  are 
in  the  best  position  to  judge  whether  the  project  serves  the  public  interest  rather 
than  just  the  interest  of  a  private  developer.  Loans  may  be  a  reasonable  method  to 
fund  some  cleanup  activities.  Minnesota  does  not  oppose  any  method  of  financial  as- 
sistance to  promote  the  cleanup  of  under-utilized  properties. 

3.  Completion  of  a  voluntary  cleanup  under  a  plan  approved  by  a  certified  State 
program  should  provide  some  protection  for  the  voluntary  party  from  future  cleanup 
liability  or  enforcement  under  CERCLA.  Minnesota  suggests  that  one  appropriate 
way  to  protect  such  parties  is  to  provide  that  the  property  shall  not  be  listed  on 
the  CERCLIS  list  of  potentially  contaminated  sites  or  on  the  State  Registry  under 
CERCLA.  We  also  support  the  bona  fide  prospective  purchaser  provision  of  the  bill, 
which  offers  liability  protection  that  is  similar  to  our  approach  under  the  Minnesota 
Land  Recycling  Act,  Minn.  Stat.  { 115B.175. 

POSITION  OF  THE  NATIONAL  ASSOCIATION  OF  ATTORNEYS  GENERAL  ON  CERCLA 
LIABILITY  STANDARDS 

Although  this  testimony  has  focused  on  the  role  of  States  in  the  Federal 
Superfund  program,  I  also  want  to  reiterate  the  position  of  the  National  Association 
of  Attorneys  General  (NAAG)  in  support  of  retaining  the  current  strict,  joint  and 
several  liability  standard  in  CERCLA,  including  the  application  of  that  standard  to 
sites  where  disposal  took  place  before  CERCLA  was  enacted.  NAAG  endorsed  the 
retention  of  the  current  CERCLA  liability  standard  in  a  resolution  adopted  in  July, 
1993.  Attorney  General  Abrams  of  New  York  testified  on  this  subject  before  the  Sen- 
ate Subcommittee  on  Superfund  Recycling  and  Solid  Waste  Management  on  Novem- 
ber 4,  1993.  While  the  NAAG  resolution  supports  appropriate  changes  in  the  way 
CERCLA  liability  is  applied  at  sites  with  multiple  responsible  parties,  retaining  the 
underlying  CERCLA  liability  standard  is  critically  important  to  continuation  of  suc- 
cessfiil  State  Superfund  programs. 

This  completes  the  written  testimony  of  the  Minnesota  Attorney  General's  Office 
on  S.  1834.  We  are  prepared  to  work  with  the  Committee  members  and  your  staff 
to  further  develop  the  suggestions  expressed  in  this  testimony  and  to  draft  legisla- 
tive language  to  carry  out  those  suggestions.  Thank  you  again  for  this  opportunity 
to  comment  on  the  State  role  provisions  of  S.  1834. 


Statement  of  Benjamin  F.  Chavis,  Jr,  Executive  Director  and  CEO,  National 
Association  for  the  Advancement  of  Colored  People 

I.  overview 

Good  morning.  I  am  Dr.  Benjamin  F.  Chavis,  Jr.,  Executive  Director  and  Chief 
Executive  Officer  of  the  National  Association  for  the  Advancement  of  Colored  People 
(NAACP).  I  am  also  Chairman  of  the  Alliance  for  a  Superfund  Action  Partnership 
(ASAP).  I  appreciate  your  inviting  me  here  today  to  share  with  you  the  views  of  the 
NAACP  and  ASAP  on  Superfund  reauthorization  issues. 

My  personal  involvement  in  toxic  waste  issues  goes  back  many  years.  I  helped 
found  what  is  known  as  the  environmental  justice  movement  to  assist  in  drawing 
attention  to  a  long  ignored  reality:  people  of  color  were  being  disproportionately  vic- 
timized by  hazardous  waste  facilities,  past,  present  and  future.  My  interest  in 
Superfund  reform  stems  directly  from  years  of  grassroots  experience  with  toxic 
waste  issues.  I  believe  that  this  law  has  directly  contributed  to  the  environmental 
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racism  afflicting  people  of  color.  And  despite  fine  words,  the  bill  presently  before  you 
doesn't  change  this  much  at  all. 

Earlier  this  year,  a  diverse  group  of  citizen  advocates,  local  governments,  compa- 
nies and  associations  realized  that  the  debate  on  Superfund  offered  us  a  chance  to 
find  common  ground  on  an  issue  which  has  historically  been  very  divisive.  That 
shared  belief  evolved  into  the  Alliance  for  a  Superfund  Action  Partnership  (ASAP). 
Other  Superfund  stakeholders  may  have  joined  together  to  advocate  one  reform 
measure  or  another,  but  none  can  come  close  to  matching  ASAFs  numbers  or  diver- 
sity: the  NAACP,  Local  Gk)vemments  for  Superfund  Reform,  the  American  Fur- 
niture Manufacturers  Association,  the  City  of  Atlanta,  the  Society  of  Independent 
Gasoline  Marketers  of  America,  the  National  Food  Processors  Association,  The  Gro- 
cery Manufacturers  of  America,  Johnson  Controls,  Inc.,  Continental  Corporation,  the 
American  International  Group,  Texaco,  Phillips  Petroleum,  and  many  others  in  a 
variety  of  fields.  A  full  list  of  current  membership  is  attached  as  an  addendum  to 
this  testimony. 

Our  group  did  not  start  out  constrained  by  past  ideology  or  commitments  to  old 
slogans  and  principles.  To  be  sure,  we  did  start  out  from  very  different  perspectives, 
but  we  shared  a  common  purpose — to  make  Superfund  work.  Unlike  others,  we  did 
not  merely  ask  what  we  thought  would  be  politically  expedient,  and  we  did  not  take 
any  options  off  the  table. 

I  am  here  to  tell  you  that  the  entire  Superfund  debate  has  shifted  since  I  last 
testified  before  this  committee  in  April. 

First,  the  much-ballyhooed  "consensus"  surrounding  the  Administration's  bill  has 
proven  to  be  non-existent^as  evidenced  by  the  6-4  vote  in  this  Committee's 
Superfund  Subcommittee.  That  "consensus"— if  there  ever  was  one— was  among 
those  invited  to  the  table  when  this  bill  was  crafted.  Regrettably,  we  were  not  in- 
vited to  be  part  of  that  process,  and  neither  were  most  of  the  affected  small  business 
community  and  many  other  constituencies.  We  continue  to  be  excluded  fi-om  ongoing 
negotiations  on  this  bill.  Those  who  have  said  that  Superfund  only  needs  a  nip  here 
and  a  tuck  there  and  all  will  be  well  do  not  speak  for  those  at  toxic  ground  zero— 
the  communities  and  people  living  with  Superfund  risk  every  day.  I  am  here  today 
to  tell  you  what  those  of  us  who  were  not  asked  to  participate  in  the  process  are 
saying:  Clean  up  our  neighborhoods.  Do  it  fast  and  do  it  right.  Leave  the  lawyers 
and  allocation  committees  in  Washington  and  send  us  cleanup  crews  and  public 
health  professionals. 

Second,  new  voices  have  joined  the  growing  chorus  for  fundamental  reform.  I  am 
speaking  here  of  your  colleague  Senator  Robert  Smith,  who  along  with  Representa- 
tive Bill  Zeliff",  recently  introduced  the  Comprehensive  Superfund  Improvement  Act 
of  1994.  Those  who  have  penned  the  Administration's  bill  largely  dealt  with  Wash- 
ington insiders.  The  Smith-Zeliff  bill  is  derived  directly  from  more  than  a  year  of 
discussions  with  Superfund  stakeholders  and  experts  in  New  Hampshire,  not  Wash- 
ington. These  are  people  who  have  seen  the  real  Superfund  not  its  theories. 

In  many  ways  the  Smith-Zeliff"  bill  is  responding  to  some  of  the  same  practical 
imperatives  which  I  feel.  Their  bill  grapples  directly  and  honestly  with  Superfund 
debilitating  and  wasteful  approach  to  financing,  and  dares  to  address  head-on 
Superfund  Achilles'  heel— retroactive  liability.  Based  on  their  grassroots  discussions, 
they  recognize  that  fundamental  reform  is  required.  Here  are  two  Republicans,  sup- 
ported by  many  others,  who  are  not  afraid  to  say  that  increasing  business  taxes  to 
fund  cleanup  is  a  far  more  efficient  way  to  protect  the  public  than  the  law  we  have 
today — and  it  is  better  for  business. 

More  and  more  in  the  business  community  have  come  to  the  same  conclusion.  The 
Business  Roundtable  and  many  small  businesses  have  added  their  voices  to  ASAFs 
membership  in  expressing  their  willingness  to  accept  increased  business  taxes  in  ex- 
change for  changing  retroactive  liability.  We  believe  that  this  is  not  only  politically 
feasible,  it  is  the  right  thing  to  do  for  all  Superfund  stakeholders. 

LiabiUty  and  financing  are  the  places  to  begin  in  changing  the  focus  of  Superfund 
so  it  can  address  public  health  and  community  needs.  Comprehensive  Superfund  re- 
form must  also  address  the  other  six  points  of  ASAP's  Eight  Point  Plan— which  I 
have  attached  as  an  addendum  to  my  testimony — issues  such  as  public  health  focus, 
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community  empowerment,  site  selection  and  prioritization,  minority  participation, 
and  community  development. 

While  the  political  landscape  surrounding  Superfund  reform  has  shifted,  the  Com- 
mittee is  here  today  seriously  considering  a  bill  drafted  by  the  Administration  which 
will  keep  this  failed  system  in  place.  Moreover,  the  bill  contains  provisions  that 
would  further  complicate  the  legal  warfare  and  divert  dollars  that  could  be  used  for 
cleanup. 

I  want  to  say  at  the  outset  that  I  appreciate  the  efforts  of  the  Administration  and 
the  National  Commission  on  Superfund  not  only  to  address  Superfund  problems  but 
to  address  additional  environmental  justice  concerns.  As  you  may  know,  I  was  a 
member  of  the  National  Commission.  But  along  with  Michael  Mcintosh,  the  Com- 
mission's founder,  I  could  not  support  their  findings  because  they  did  not  represent 
fundamental  reform  of  Superfund 

A  few  of  the  specific  suggestions  raised  in  ASAP's  Eight  Point  Plan  have  been  in- 
corporated in  S.  1834.  However,  environmental  justice  concerns  cannot  be  addressed 
by  a  section  heading  at  the  back  of  a  bill.  Our  concerns  are  not  "add-on"  items.  The 
central  environmental  justice  concern  is  how  the  core  purpose  of  Superfund — clean- 
up— is  carried  out.  This  requires  fundamental  reform. 

My  written  testimony  goes  into  great  detail  about  ASAP's  concerns  with  the  Ad- 
ministration's legislation.  In  short,  the  fundamental  flaws  with  the  bill  are  as  fol- 
lows: 

•  The  bill  calls  for  new  programs,  but  doesn't  provide  a  way  to  pay  for  them. 
Less  money  will  be  available  for  cleanup. 

•  Money  is  merely  shifted  from  one  group  to  another. 

•  The  bill  fails  to  refocus  Superfund  on  public  health,  which  should  be  the 
program's  highest  priority. 

•  It  builds  on  Superfund  flawed  foundation  of  retroactive,  site-specific  liabil- 
ity. 

•  It  makes  minor  liability  changes  to  favor  certain  parties  while  otherwise  re- 
lying on  an  unfair,  time-consuming  and  non-binding  cost  allocation  process 
which  only  adds  further  delay,  litigation  and  inequity. 

•  It  fails  to  provide  real  relief  to  all  but  the  most  favored  classes  of  small 
businesses  caught  up  in  Superfund  liability. 

•  It  perpetuates  the  complicated,  inflexible,  top-down  remedy  selection  sys- 
tem which  is  premised  on  mistrust  and  conflict  due  to  the  current  law's  site  spe- 
cific financing  system. 

If  these  issues  are  not  addressed  and  you  enact  this  bill  as  is,  I  feel  absolutely 
certain  in  saying  that  you  will  come  back  here  in  a  few  years,  long  after  the  con- 
gratulations and  smiles  at  the  bill  signing,  explaining  to  citizens,  but  probably  not 
very  persuasively,  what  went  wrong.  In  other  words,  you  may  be  able  to  pass  a  bill 
this  year,  but  if  it  does  not  fundamentally  reform  Superfund  you  most  assuredly  will 
not  solve  the  problem. 

It's  time  to  make  fundamental  change  in  Superfund  Our  communities  are  watch- 
ing and  waiting  to  see  if  Congress  has  the  courage  to  make  the  bold  changes  nec- 
essary to  return  Superfund  to  its  intended  purpose. 

II.  CONCERNS  WITH  THE  ADMINISTRATION'S  BILL 

By  failing  to  address  Superfund  fundamental  flaw — retroactive,  site-specific  liabil- 
ity— the  Administration  plan  is  itself  fundamentally  flawed.  No  amount  of  tinkering 
with  the  current  system  will  bring  to  life  the  principles  embodied  in  ASAP's  Eight 
Point  Plan.  Too  much  of  what  needs  to  be  done  is  inextricably  entwined  with  finding 
a  more  efficient  and  effective  way  to  finance  site  cleanups.  Until  that  happens,  pri- 
orities will  of  necessity  stay  focused  on  site-by-site  fundraising — not  the  protection 
of  public  health  and  the  environment.  Following  are  ASAP's  major  concerns  with  the 
Adiministration  plan,  listed  by  Title. 

Title  I — Community  Participation  and  Human  Health 

Community  Participation:  Although  these  sections  of  the  bill  are  consistent  with 
ASAP's  ideas,  they  lack  two  vitally  important  ingredients — funding  and  changing 
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the  current  Superfund  system  so  they  can  really  work.  As  it  does  in  other  important 
areas,  the  bill  calls  for  new  programs,  but  fails  to  provide  a  way  to  pay  for  them 
or  a  new  structure  which  would  allow  them  to  function.  Instead,  it  tries  to  graft  re- 
forms onto  the  failed  structure  of  the  current  law. 

The  limitation  on  total  TAG  grant  program  spending  is  expanded  to  about  $60 
million  per  year,  with  no  new  financing  source.  If  this  is  spent,  trust  fund  cleanup 
spending  would  have  to  drop  by  a  comparable  amount.  Similarly,  the  CIAOs  are  au- 
thorized at  up  to  $50  million  per  year.  (Sec.  102) 

Because  the  conflict-based  financing  system  will  continue  at  each  site,  effective 
community  participation  will  be  very  difficult,  whatever  the  law  says.  Money  re- 
mains a  dominant  concern  of  the  process.  This  means  the  distrust  among  commu- 
nity members,  PRPs  and  the  government  spawned  by  today's  program  will  continue, 
as  will  the  current  litigation  mentality  where  lawyers  control  the  communication 
and  negotiating  process. 

One  key  aspect  of  this  is  land  use  decisions.  These  are  critical  to  PRPs'  concerns 
about  saving  costs  of  cleanup.  The  bill  requires  that  the  President  give  "substantial 
weight"  to  Community  Working  Group  opinions  on  future  land  use.  Yet,  with  PRPs 
still  required  to  pay  the  costs  at  most  sites,  the  incentive  to  view  cleanup  as  a  "free 
good"  will  continue.  What  incentive  will  CWGs  have  to  recommend  less  than  the 
most  expensive  remedy?  Why  would  they  (or  EPA  for  that  matter)  subject  them- 
selves to  community  criticism  for  getting  a  "second  best  remedy?"  (Sec.  102) 

The  bill  does  not  address  the  community  empowerment  agenda  of  ASAP's  Eight 
Point  Plan,  which  calls  for  remediation  skills  training  for  affected  citizens  and  for 
the  involvement  of  minority  businesses  in  cleanup. 

There  are  no  provisions  to  focus  current  Federal  and  State  health,  development 
and  educational  programs  on  communities  harmed  by  toxic  waste. 

Human  Health:  The  bill  does  not  refocus  Superfund  on  public  health,  which 
should  be  the  program's  highest  priority. 

While  the  bill  calls  for  more  public  health  assessments,  it  does  not  appropriate 
new  money  for  ATSDR  or  any  other  agency  to  administer  them  or  any  other  pro- 
posed health  initiatives.  ATSDR's  authorization  is  increased  to  $80  million,  but 
without  any  increased  financing  source.  (Sec.  703) 

Therefore,  the  only  way  to  implement  any  of  the  health  projects  in  the  bill  would 
be  to  reduce  trust  fund  cleanup  spending. 

The  bill  calls  on  EPA  to  publish  an  Environmental  Justice  Report  every  2  years 
but  establishes  no  penalties  if  EPA  ignores  the  recommendations  in  that  report. 
(Sec.  102) 

The  number  of  public  health  professionals  involved  in  the  cleanup  process  will  not 
increase  and  procedures  for  assessing  health  effects  and  amassing  health  related 
data  will  not  be  improved.  Full  scale  health  investigations  now  are  done  at  the  rate 
of  only  15  percent  of  eligible  sites  per  year. 

In  a  token  gesture,  each  EPA  Regional  Office  must  identify  five  sites  with  envi- 
ronmental justice  concerns  and  evaluate  them  for  inclusion  on  the  NPL  within  2 
years  of  enactment.  (Sec.  103) 

The  bill  incorporates  some  of  ASAP's  suggestions  on  new  factors  to  be  considered 
in  an  NPL  listing  decision,  but  it  does  not  provide  for  prioritization  of  action  and 
spending  based  on  these  factors.  Those  decisions  will  continue  to  be  dominated  by 
the  vagaries  of  the  presence  or  absence  of  solvent  PRPs,  negotiations,  and  litigation. 
The  bill  does  not  provide  for  review  of  past  site  rankings  based  on  the  new  factors, 
much  less  the  funding  to  do  so.  (Sec.  103) 

There  are  no  provisions  to  focus  current  (Superfund  health,  development  and  edu- 
cational programs  on  communities  harmed  by  toxic  waste,  a  key  provision  of  ASAP's 
Point  8. 

Title  11— State  Roles 

The  bill  provides  a  larger  role  for  qualified  States,  a  goal  with  which  ASAP 
agrees.  However,  it  allows  this  role  only  if  the  States  take  the  entire  Federal  statute 
and  apply  it  in  their  States,  and  then  on  key  issues  EPA  retains  direct,  site-specific 
veto  power.  For  example.  States  cannot  enter  final  settlements  with  PRPs  (cov- 
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enants  not  to  sue)  without  EPA  both  being  part  of  the  negotiations  and  approving 
the  agreement. 

Title  IV— Liability  and  Allocation — Liability 

Rather  than  directly  confront  the  problems  caused  by  Superfund  reliance  on  site- 
specific  liability  and  reform  the  law's  financing  mechanism,  the  bill  specifically  says 
that  nothing  in  the  bill  shall  "affect  in  any  way  the  principles  of  retroactive,  strict, 
joint  and  several  liability  under  this  title."  This  would  be  the  first  time  most  of 
these  words  have  appeared  in  the  law. 

The  bill  makes  minor  liability  changes  to  favor  certain  parties  and  otherwise  re- 
lies on  an  unfair,  time-consuming  and  non-binding  cost  allocation  process  which 
only  adds  further  delay,  litigation  and  inequity  to  Superfund  In  the  final  analysis, 
the  bill  basically  retains  the  status  quo,  doing  little  more  on  liability  than: 

•  continuing  the  failed  system  of  retroactive  liability  with  all  its  harmful  ef- 
fects; 

•  adding  a  complicated  allocation  system  which  will  serve  mostly  to  shift 
costs  from  some  big  PRPs  to  others;  (Sec.  409) 

•  raising  and  allocating  hundreds  of  millions  of  dollars  per  year  from  new 
taxes  on  the  insurance  industry  solely  to  reduce  the  past  and  future  liability 
of  solvent  PRPs;  (Sec.  902) 

•  giving  special  treatment  to  certain  parties,  including  corporate  and  munici- 
pal generators  and  transporters  of  municipal  solid  waste  (MSW),  banks  and  the 
Federal  government.  (Sec.  403  &  605) 

•  expanding  Government  enforcement  powers;  and  (Sec.  402) 

•  ignoring  the  huge  and  growing  issue  of  natural  resources  damages. 

As  a  result  of  those  liability  "reforms": 

•  Government  transaction  costs  will  go  up  substantially,  because  EPA  now 
will  have  to  conduct  comprehensive  PRP  searches,  pursue  all  non-settling  par- 
ties, and  conduct  separate  and  "expedited"  cost  allocation  and  cash  out  proc- 
esses for  favored  psirties. 

•  The  Department  of  Justice,  which  now  devotes  more  resources  to  Superfund 
than  to  all  other  environmental  laws  combined,  will  have  even  more  Superfund 
work.  (DOJ,  unlike  other  government  programs,  is  paid  directly  by  EPA  for  its 
enforcement  efforts  from  the  Superfund).  (Sec.  408  &  409) 

•  Although  recovery  from  PRPs  of  EPA  oversight  costs  is  capped  at  10  per- 
cent of  PRP  response  costs,  this  cap  will  not  apply  to  government  transaction 
costs  and  other  indirect  costs.  (Sec.  404) 

•  No  new  funds  will  be  provided  for  cleanup  or  other  priorities,  and  cleanup 
funding  from  the  Trust  Fund  will  probably  be  reduced  due  to  increased  govern- 
ment transaction  cost  demands. 

•  No  incentives  will  be  created  for  the  economic  development  of  contaminated 
areas,  except  one  useful  provision  limiting  liability  of  new  purchasers  of  con- 
taminated property. 

Enforcement  Expansions 

•  EPA  can  issue  a  Unilateral  Administrative  Order  "without  a  finding  of  an 
imminent  and  substantial  endangerment."  (Sec.  402) 

•  Section  402  of  the  bill  creates  a  Catch-22  which  effectively  eliminates  PRPs' 
ability  to  challenge  any  Unilateral  Administrative  Order.  It  would  allow  a  PRP 
only  two  defenses  to  these  orders.  The  first  is  a  reasonable  belief  by  the  PRP 
that  it  is  not  liable — and  anyone  who  knows  Superfund  will  admit  this  is  vir- 
tually impossible  to  prove.  Moreover,  the  bill  goes  on  in  "(C)"  to  say  that  a  rul- 
ing by  the  neutral  allocator  on  liability  "shall  not  affect  or  constitute  a  basis 
for  a  determination  of  'sufficient  cause'."  In  other  words,  EPA  can  still  order  a 
PRP  to  conduct  and/or  pay  for  the  entire  cost  of  cleanup  even  if  the  allocator 
has  determined  that  the  PRP  should  have  no  share  of  the  costs. 

The  second  defense  against  a  UAO  is  to  get  a  Federal  court  of  competent  ju- 
risdiction to  rule  that  the  order  is  inconsistent  with  the  national  cpntingency 
plan  (NCP).  The  problem  here  is  that  Section  113's  ban  on  pre-enforcement  re- 
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view,  which  has  not  been  changed,  states  that  no  court  shall  have  jurisdiction 
to  make  such  a  ruling  until  EPA  has  sued  the  PRP.  By  the  time  any  court  had 
jurisdiction  to  judge  an  order's  consistency  with  the  NCP,  the  PRP  would  likely 
face  hundreds  of  thousands  of  dollars  in  penalties,  and  perhaps  treble  damages, 
for  non-compliance  with  that  order. 

•  Much  has  been  made  of  the  promise  that  the  Fund  will  reimburse  PRPs 
who  do  cleanup  work  for  the  shares  of  recalcitrant  parties.  But  for  parties  who 
perform  work  pursuant  to  UAOs,  this  will  only  happen  when  1)  the  "work  is 
completed"  and  2)  "satisfactorily."  No  interest  would  be  paid  unless  the  recal- 
citrant pays  interest. 

This  approach  also  applies  to  orphan  share  payments  from  the  Fund  to  par- 
ties doing  the  cleanup  work. 

•  Liability  is  expanded  in  many  areas  from  hazardous  substances  to  now  in- 
clude "pollutants  and  contaminants."  (Sec.  404)  ^ 

•  For  first  time,  EPA  is  granted  authority  to  promulgate  "legislative  regula- 
tions" to  determine  the  scope  and  terms  of  all  provisions  of  the  Act.  (Sec.  407) 

Future  Liability  (Sec.  403) 

EPA  and  DOJ  constantly  argue  that  the  current  liability  system  provides  power- 
ful incentives  for  proper  waste  disposal.  It  does,  although  that  has  nothing  to  do 
with  liability  for  historic  disposal  activity.  ASAP's  plan  would  not  change  liability 
for  current  and  future  disposal.  Incredibly,  however,  the  Administration  bill  would 
make  future  incentives  for  proper  waste  disposal  weaker  than  they  are  today.  The 
bill  includes  a  huge  loophole  that  not  only  grants  special  treatment  for  past  disposal 
by  generators  and  transporters  of  MSW,  but  limits  their  liability  for  future  disposal. 

•  The  aggregate  liability  at  a  site  for  all  generators  and  transporters  of 
MSW — cities,  collection  firms  and  companies  which  generate  such  waste — would 
be  capped  at  10  percent.  This  would  apply  not  only  for  past  disposal  but  also 
for  future  disposal.  ^ 

•  Therefore,  the  parties  most  in  control  of  generating  and  shipping  waste  to 
the  large,  co-disposal  sites  will  be  the  least  accountable  for  their  actions,  not 
only  in  the  past  when  environmental  hazards  were  much  less  recognized,  but 
also  today  and  tomorrow  when  we  know  the  consequences  of  improper  toxic 
waste  disposal. 

•  Few  understand  that  the  "MSW  cap"  includes  small  quantity  generators  of 
toxic  waste.  Retroactively  and  prospectively,  parties  which  produce  up  to  2,640 
pounds  per  year  of  toxic  waste  and  discard  it  through  a  municipality's  regular 
MSW  pickup  system  have  their  Superfund  liability  entirely  eliminated  if  they 
are  "small  businesses."  Those  that  don't  qualify  as  a  small  business  qualify  to 
be  included  with  all  other  "MSW"  parties  under  the  10  percent  cap.  (Sec.  605) 

•  Cities  also  get  full  liability  exemptions  for  licensing  others  to  collect  their 
waste  and  for  failure  to  maintain  public  facilities  such  as  sewage  systems  (Sec. 
403).  3 

•  A  long  amendment  removing  liability  for  some  future  actions  by  some  recy- 
clers  has  been  added  to  S  1834,  but  there  is  no  past  relief  for  the  same  conduct. 
(Sec.  410) 

Title  TV — Liability  and  Allocation — The  Allocation  Process  (Sec.  408  &  409) 

In  the  name  of  "efBciency"  and  "fairness",  the  bill  layers  on  a  "fair  share"  cost 
allocation  process  at  each  site  run  by  a  neutral  third  party  based  on  the  "(jore  Fac- 
tors." These  require  detailed  factual  information  about  the  disposal  practices  of  each 
PRP,  which  do  not  exist  at  most  sites  before  the  mid-1980s. 

The  bill's  focus  on  allocation  of  costs  among  PRPs  addresses  only  part  of  the  prob- 
lem of  the  dominance  of  finance  issues  at  sites.  Even  after  allocation  is  complete, 


1  H.R.  3800  only.  This  language  is  deleted  in  S.  1834. 

2  In  the  Senate  bill  (S.  1834)  this  cap  does  not  apply  to  generators  and  transporters  of  sewage 
sludge. 

3  The  Senate  version  (S.  1834)  eliminates  the  language  limiting  the  liability  of  municipalities 
stemming  from  ownership  of  sewage  lines. 
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PRPs  will  still  have  strong  incentives  to  fight  over  every  cleanup  issue  which  in- 
creases their  costs.  Indeed,  they  can  pool  their  resources  and  provide  more  legal  and 
engineering  "talent"  to  fight  the  Government.  PRPs  may  save  transaction  costs  in 
fighting  the  Government,  but  the  delays  and  distortions  of  the  program  due  to  such 
battles  will  not  end. 

•  The  bill  creates  an  enormous  incentive  for  PRPs  named  by  EPA  to  bring 
as  many  new  PRPs  as  possible  into  the  system,  right  up  front.  This  will  expand 
the  current  PRP  "community"  substantially.  There  are  no  changes  in  the  cur- 
rent law  which  makes  PRPs  "guilty"  unless  they  have  absolute  proof  that  they 
had  no  connection  to  a  site. 

•  While  EPA  will  now  have  to  conduct  major  PRP  searches,  large  PRPs  will 
do  the  same,  because  they  will  save  money  by  finding  every  possible  party  and 
forcing  them  into  the  system.  Today  this  happens  over  time;  under  the  bill  it 
will  happen  earlier  in  the  process  as  part  of  a  compressed  procedure. 

•  The  allocation  process  only  sets  shares,  long  before  full  costs  are  known  if 
the  bill  works  as  advertised.  There  are  no  cash  out  requirements  for  any  party 
other  than  de  minimis  parties. 

•  EPA  is  supposed  to  have  the  allocation  process  completed  within  18  months 
of  the  commencement  of  the  RI/FS,  but  there  are  no  consequences  to  it  if  this 
is  not  done.  (And  it  still  has  the  authority  to  order  any  PRP  to  perform  all  the 
work  at  a  site;  although  EPA  might  eventually  have  to  reimburse  the  PRP  for 
pajntnents  over  its  fair  share.) 

•  EPA  has  total,  unreviewable  discretion  over  settlement  offers  and  pre- 
miums for  cash  outs  (except  litigation  risk  premia). 

•  Litigation  risk  premia  are  set  by  statute  at  levels  not  to  exceed  20  percent 
of  the  PRP's  share.  But  after  4  years,  EPA  can  change  them  to  reflect  its  "actual 
experience"  regarding  "litigation  risk  faced  by  the  US  in  proceeding  against 
non-settling  parties." 

It  is  not  clear  what  the  definition  of  litigation  risk  is.  If  it  is  the  chance  that 
the  Government  will  not  get  100  percent  of  cleanup  shares  from  solvent  private 
parties,  this  premium  is  likely  to  rise  substantially  in  4  years,  given  Govern- 
ment's track  record  in  cost  recovery  actions. 

•  Large  PRPs,  particularly  large  chemical  companies,  will  pay  less  than 
today,  with  the  costs  shifted  to  others.  In  the  crash,  "rough  justice"  allocation 
process,  these  sophisticated  companies  will  be  better  able  to  dominate  the  proc- 
ess, pushing  costs  onto  smaller,  less  sophisticated  PRPs. 

•  There  is  a  large  question  of  how  parties  will  provide  proof  of  such  Gore  Fac- 
tors as  negligence,  which  is  far  more  complicated  factually  than  who  shipped 
what  to  a  site  (where  the  battle  centers  today). 

•  There  also  is  a  big  question  of  what  a  "fair"  allocation  between  generators, 
transporters  and  owner/operators  is.  The  bill  provides  no  guidance,  leaving  this 
to  be  fought  out  at  each  site. 

•  The  so-called  "neutral"  allocators  cannot  be  impartial  judges.  Their  liveli- 
hood is  dependent  on  politically  satisfjdng  EPA,  which  would  have  almost  total 
control  over  the  selection  of  allocators  under  the  elaborate  process  established 
under  the  bill.  EPA  will  oppose  allocators  who  tend  to  rule  that  there  are  high 
orphan  shares  at  sites,  providing  an  incentive  for  allocators  to  routinely  under 
allocate  liability  to  the  orphan  share. 

•  EPA  will  be  able  to  exert  significant  control  over  the  allocator  selection 
process.  To  begin,  the  bill  lets  EPA  fully  control  which  parties  get  on  the  list 
of  approved  allocators  from  which  PRPs  select  an  allocator,  on  a  one  PRP,  one 
vote  basis.  Then,  the  bill  gives  to  EPA  all  the  identified  but  insolvent  or  defunct 
PRP  (orphan  share)  votes.  Therefore,  at  sites  with  many  orphan  parties  (exactly 
those  where  decisions  on  how  much  to  allocate  to  the  orphan  share  are  critical), 
EPA  may  be  able  to  control  exactly  who  is  selected  as  allocator. 

•  Two  additional  drains  on  current  Trust  Fund  cleanup  spending  are  created. 
First,  once  an  allocation  is  done  EPA  is  supposed  to  fund  the  shares  of  recal- 
citrant parties  on  a  current  basis.  Second,  it  must  expend  transaction  costs  to 
pursue  them  (which  today  it  forces  PRPs  to  incur).  No  new  financing  source  is 
created  to  address  these  new  demands  on  the  existing  Trust  Fund. 
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•  EPA  says  there  are  major  disincentives  for  parties  not  to  settle  under  the 
new  system.  But  subsection  (3(D))  says  that  the  Hability  of  non-settling  parties 
at  a  site  is  reduced  by  the  pajonents  of  those  who  settle.  The  more  parties  set- 
tle, the  less  risk  there  is  to  non-settling  parties  if  they  continue  to  fight.  (The 
same  provision  is  in  subsection  (p)(l).)  Under  current  law,  non-settling  parties 
don't  have  this  protection. 

•  Subsection  (3(E))  provides  for  reimbursing  PRPs  who  settle  with  the  Gov- 
ernment for  response  costs  in  excess  of  their  fair  share,  and  says  this  "right" 
is  not  dependent  on  the  U.S.  recovering  money  from  recalcitrants.  The  Adminis- 
tration has  not  explained  how  much  this  will  cost,  but  whatever  is  spent  for  this 
will  reduce  funds  currently  available  for  Trust  Fund  cleanup  priorities.  Like  or- 
phan share  payments,  this  reimbursement  is  severely  limited  for  parties  operat- 
ing under  UAOs. 

Title  IV — Liability  and  Allocation — Small  Business  and  Other  Parties  (Sec.  408  & 
409) 

EPA  is  instructed  to  conduct  an  "expedited"  allocation  process  for  certain  parties. 
This  means  it  must  duplicate  much  of  the  work  of  the  neutral  allocator  for  the  bene- 
fit of  de  minimis  parties,  MSW  generators  and  transporters,  and  parties  with  a  lim- 
ited ability  to  pay.  To  make  a  fair  de  minimis  offer,  it  must  determine  how  much 
waste  is  at  a  site  and  how  much  each  party  contributed.  It  cannot  calculate  shares 
unless  it  knows  the  whole. 

In  addition,  to  make  the  required  cash  out  offers,  EPA  must  very  early  in  the 
process  judge  the  overall  costs  of  cleanup  and  the  risks  of  remedy  failure  to  cal- 
culate a  cash  value  for  these  shares  and  add  fair  premiums.  It  is  supposed  to  deter- 
mine all  this  in  less  than  2  years. 

•  The  new  system  creates  an  incentive  for  already  identified  PRPs  to  identify 
and  nominate  for  liability  all  possible  PRPs  very  early  in  the  process.  More 
small  businesses  will  be  drawn  into  the  liability  morass  earlier — thus  some 
small  businesses  will  actually  end  up  being  liable  for  a  longer  time  period  than 
they  are  today  (where  they  are  drawn  in  by  EPA  and  bigger  PRPs  over  time). 

•  Unlike  the  regular  allocation  process,  de  minimis  status  will  not  be  based 
on  the  Gore  Factors,  but  on  volume  alone,  ignoring  toxicity,  culpability,  and  con- 
trol over  disposal.  This  will  hurt  parties  with  higher  volumes  and  lower  toxicity, 
while  helping  parties  with  high  toxicity  and  low  volumes. 

•  The  bill  sets  1  percent  by  volume  as  the  de  minimis  standard,  but  EPA  has 
complete  discretion  to  change  that  percentage  (up  or  down),  overall  or  at  indi- 
vidual sites.  Where  it  wants  to  keep  small  contributors  in  the  process,  it  can 
drop  the  percentage.  Where  it  wants  to  only  focus  on  a  few  large  PRPs,  it  can 
increase  it. 

•  The  bill  does  exempt  all  very  small  business  PRPs  whose  liability  stems  en- 
tirely from  municipal  solid  waste  (i.e.,  pizza  parlors),  and  de  micromis  amounts 
of  toxics,  but  very  few  of  those  are  in  the  system  (despite  press  coverage  to  the 
contrary).  In  fact,  the  definition  of  "MSW  in  the  bill  includes  companies  which 
generated  up  to  220  lbs.  per  month  of  toxic  waste.  (Sec.  403) 

•  The  Administration  bill  encourages  separate  liability  allocation  processes 
for  large  and  small  PRPs.  Thus,  small  PRPs  might  not  have  to  be  in  the  same 
room  with  the  big  PRPs'  lawyers,  who  will  thus  not  have  the  opportunity  to 
argue  for  allocating  more  liability  to  the  small  PRPs.  But  there  is  no  assurance 
that  EPA  will  actually  carry  out  a  separate  small  business  liability  allocation 
process.  The  Administration  bill  repeats  the  mistake  of  the  1986  Superfund  re- 
authorization, which  encouraged  but  did  not  force — EPA  to  conduct  de  minimis 
settlements  and  has  had  little  effect.  Also,  because  few  small  businesses  have 
waste  records  from  before  the  mid-1980s,  they  will  not  be  able  to  prove  their 
waste  contribution,  much  less  the  other  "Gore  Factors",  while  big  PRPs  will 
fight  hard  to  keep  them  liable.  And  the  allocation  of  waste  shares  to  small  busi- 
nesses will  be  entirely  subject  to  the  judgement  of  EPA,  as  will  cash  out 
"premia." 

•  There  is  no  requirement  that  forces  EPA  to  complete  de  minimis  settle- 
ments quickly  and  fairly.  Last  February,  a  few  small  business  and  environ- 
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mental  groups  announced  a  "deal"  to  alleviate  the  Superfund  burden  on  small 
business  in  exchange  for  support  of  the  Administration's  Superfund  bill.  While 
that  "deal"  was  not  considered  a  good  deal  by  most  smtill  and  medium-sized 
business  representatives,  the  latest  Administration  bill/Swift  bill  removed  the 
key  benefits  of  the  deal  as  advertised  at  the  time  by  its  authors. 

•  The  strongest  provisions  of  the  "small  business  deal"  were  the  firm  limits 
placed  on  the  amount  of  time  that  could  elapse  before  EPA  offered  small  busi- 
ness de  minimis  PRPs  a  cash  out  settlement.  The  time  limit  had  teeth,  because 
if  EPA  failed  to  make  a  de  minimis  cash  out  offer  within  10  months  of  the  start 
of  the  allocation  process  then  the  de  minimis  PRPs  would  be  relieved  of  all  li- 
ability. 

•  The  new  Administration  bill  eliminates  this  key  mechanism  that  would  pro- 
tect de  minimis  parties  from  lingering  contingent  liability,  and  extends  the  stat- 
utory time  limit  for  making  de  minimis  offers.  The  only  remaining  limitation 
on  EPA  is  that  it  cannot  collect  a  premium  (in  addition  to  a  "share")  from  small 
business  de  minimis  PRPs  if  it  does  not  make  them  a  settlement  offer  within 
90  days  (30  days  +  60  days  grace  period)  of  issuing  the  final  PRP  list.  Further, 
there  is  no  penalty  for  EPA  if  it  does  not  issue  the  list  in  a  timely  manner. 
Therefore,  there  is  no  hammer  to  force  EPA  to  start  the  clock  ticking  on  the 
de  minimis  premia  deadline. 

•  But  even  the  "deal"  missed  a  key  point,  which  is  preserved  in  the  current 
bill.  To  preserve  its  ability  to  assess  a  premium  on  de  minimis  PRPs,  EPA  need 
only  make  "an  offer"  to  that  group  of  PRPs.  There  is  no  requirement  that  the 
offer  be  made  in  good  faith,  be  based  on  a  rational  allocation,  or  have  a  rational 
premium  attached. 

•  EPA  staff  have  resisted  doing  de  minimis  settlements  for  years.  Will  this 
bill  change  that?  The  key  to  the  answer  is  EPA's  incentives.  It  has  had  Congres- 
sional approval  for  almost  everything  the  bill  suggests  since  1986.  Why  has  it 
not  done  these  things?  There  are  no  rewards  in  the  system  to  EPA  staff  for  get- 
ting small  parties  out.  The  rewards  are  for  cleanup  and  its  causative  agent: 
fundraising.  Small  business  offers  neither,  and  yet  the  costs  to  EPA  of  de 
minimis  settlements  in  staff  time  are  great.  And  bigger  PRPs  believe  they  are 
harmed  by  special  treatment  of  small  players.  Keeping  these  small  players  in 
the  system  helps  the  politics  of  negotiating  with  EPA  over  overall  costs. 

The  new  bill  changes  none  of  these  incentives. 

Like  today,  larger  PRPs  will  pressure  EPA  to  resist  de  minimis  settlements  until 
the  final  cost  of  cleanup  is  known.  (Under  the  bill,  amounts  not  paid  by  de  minimis 
parties  will  be  borne  by  other  PRPs.)  As  a  result,  EPA  more  than  likely  will  do  one 
of  two  things:  (1)  offer  very  high  premia  to  de  minimis  small  businesses,  or  (2) 
where  there  is  any  doubt  about  shares,  throw  as  many  parties  as  possible  into  the 
overall  allocation  process.  Government  officials  seldom  are  attacked  for  being  con- 
servative in  such  matters. 

Whichever  it  chooses,  small  business  PRPs  will  be  the  ones  to  bear  the  brunt  of 
this  continuation  of  the  retroactive,  site  specific  liability  financing  scheme  which  has 
caused  so  many  economic  hardships  for  small  business  owners  nationwide. 

EPA  will  consider  their  ability  of  small  businesses  to  pay.  After  going  through  all 
of  the  above,  PRPs  of  under  20  employees  and  annual  gross  revenues  of  less  than 
$1.8  million  or  a  net  profit  margin  of  less  than  2  percent  will  be  given  the  oppor- 
tunity to  present  to  EPA  their  financial,  operational,  and  credit  documents — and 
probably  those  of  their  owners  as  well.  If  EPA  finds  that  these  businesses  do  not 
have — and  cannot  borrow — the  money  to  pay  their  assessed  liability  and  premium, 
EPA  is  supposed  to  reduce  their  liability  to  the  maximvun  that  they  can  possibly 
pay  over  time  pursuant  to  a  payment  schedule. 

The  small  business  group  that  negotiated  with  the  Administration  claimed  that 
the  bill  puts  the  burden  of  proof  on  the  Government  to  show  that  these  businesses 
have  the  ability  to  pay.  But,  as  Elliot  Laws  of  EPA  testified  to  the  Senate,  and  the 
language  of  the  bill  appears  to  say,  the  burden  of  proof  .will  be  on  the  small  busi- 
nesses. 

The  bill  says  the  government  must  run  a  calculation  of  ability  to  p*ay  for  each 
PRP,  presumably  according  to  a  financial  computer  program  it  establishes.  Small 
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businesses  will  have  to  submit  data  to  EC."  on  their  finances,  presumably  according 
to  a  format  and  in  the  detail  EPA  requires.  Small  businesses  which  have  applied 
for  bank  loans  can  see  what  is  coming:  full  financials,  tax  returns,  and  assets  for 
the  company,  and  the  same  for  each  of  the  owners. 

Mr.  Laws  testified  that  EPA  would  rely  on  the  expertise  of  the  Antitrust  Division 
of  the  Department  of  Justice  as  to  what  the  standards  for  that  calculation  of  "inabil- 
ity to  pay"  should  be.  He  did  not  explain  what  expertise  that  Division  has  about 
small  business  finances. 

Title  rV— Liability— Orphan  Share  Fund  (Sec.  409) 

The  bill  would  set  aside  $300  million  from  existing  revenues — not  new  sources — 
for  an  "orphan  share  fund"  which  would  pay  the  shares  of  identified  parties  who 
are  "insolvent  or  defunct,"  plus  MSW  generator  and  transporter  shares  that  exceed 
the  10  percent  cap  and  excess  shares  of  parties  with  an  inability  to  pay.  This  fund 
would  not  be  subject  to  an  annual  appropriation  like  the  rest  of  the  Superfund 

Four  serious  concerns  with  this  provision  are: 

1.  It  doesn't  change  the  warfare  over  money  at  sites.  While  being  forced  to  pay 
orphan  shares  is  a  common  complaint  of  PRPs,  having  the  government  pay  some 
of  them  will  hardly  alter  the  basic  warfare  dynamic  over  financing  at  Superfund 
sites.  Once  the  cost  allocation  is  completed,  PRPs  will  fight  just  as  hard  over  the 
remedy  to  reduce  its  costs  if  they  as  a  group  have  to  pay  80  percent  of  the  costs 
as  they  do  today  over  100  percent  of  them.  Further,  the  orphan  share  will  give  PRPs 
a  new  incentive  to  hire  investigators  and  lawyers  to  identify  and  accumulate  evi- 
dence against  insolvent  parties. 

2.  It's  the  highest  funding  priority  in  the  law:  This  set  aside— Superfund  only 
mandatory  appropriation — would  be  used  to  reduce  the  liability  of  viable  PRPs,  who 
currently  pay  these  orphan  shares.  Not  a  dime  would  be  used  to  increase  cleanup 
or  fund  other  priorities. 

Clearly,  the  Administration  is  putting  saving  businesses  money  ahead  of  cleanup, 
as  well  as  the  public  health  and  economic  development  of  affected  communities. 

As  a  practical  matter,  the  Appropriations  Committees  are  likely  to  lump  the  basic 
Superfund  with  this  new  fund,  thereby  harming  the  basic  Superfund  Indeed,  the 
Senate  Appropriations  Committee  has  made  it  quite  clear  to  the  bill's  proponents 
that  they  will  not  allow  or  provide  a  "mandatory  appropriation"  for  this  purpose. 
Their  position  is  that  money  for  orphan  shares  will  be  subject  to  the  annual  appro- 
priations process.  It  will  be  in  one  pot  with  all  other  Superfund  money,  and  with 
all  other  claims  from  that  Appropriation  Subcommittee's  jurisdiction  (e.g.,  NASA, 
VA).  This  will  put  spending  on  orphan  sites  and  other  priorities  in  conflict  with  PRP 
desires  for  reduced  liability. 

3.  Its  size  is  artificial:  The  annual  amount  is  kept  low  by  limiting  its  use  to  a 
subset  of  what  most  consider  to  be  "orphan  shares."  Rather  than  covering  every- 
thing at  a  site  not  caused  by  an  identified,  solvent  PRP,  it  only  covers  the  shares 
of  identified,  non-viable  PRPs  and  some  of  those  whose  liability  is  limited. 

Even  with  this  reduced  definition,  $300  million  may  not  be  enough. 

Using  the  Gore  Factors  to  allocate  shares  will  increase  the  shares  of  parties  which 
(1)  controlled  disposal  and  (2)  did  not  use  "due  care"  in  so  doing.  Such  parties  are 
most  likely  to  be  businesses  which  controlled  disposal/owned  sites.  These  very  typi- 
cally are  smaller  business  now  out  of  business,  whose  share  would  be  picked  up  by 
the  orphan  share  fund. 

The  orphan  share  fund  also  will  pick  up  the  excess  shares  of  parties  whose  liabil- 
ity has  been  limited,  as  noted  above. 

4.  It  appears  designed  not  to  pay  out  much  money:  First,  it  authorizes  orphan 
share  fiinding  only  for  sites  where  RODs  are  entered  after  February,  1994  (although 
the  10  percent  MSW  cap  and  other  special  liability  exemptions  apply  at  all  sites). 
Therefore,  at  sites  with  RODs  before  that  date  all  the  excess  shares  of  parties  which 
benefit  from  the  special  exemptions  and  caps  will  be  placed  on  the  other  PRPs. 

To  keep  the  fund  in  check,  the  bill  also  bars  orphan  share  financing  for  any  site — 
such  as  a  manufacturing  or  mining  facility — with  successive  ownership  and  only  one 
contaminating  party  at  a  time.  This  will  exclude  most  industrial  facilities  from  cov- 
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erage  from  the  orphan  share  fund,  even  if  the  primary  contamination  was  caused 
by  prior  owner/operators  who  are  now  insolvent  or  defunct. 

Additionally,  as  noted  under  the  allocation  section  of  Title  FV,  EPA  will  have  al- 
most total  control  over  the  allocator  selection  process.  To  protect  the  orphan  share 
fund,  EPA  most  likely  will  oppose  allocators  who  tend  to  rule  that  there  are  high 
orphan  shares  at  sites,  providing  an  incentive  for  allocators  to  routinely  under  allo- 
cate liability  to  the  orphan  share. 

Title  V — Remedy  Selection 

The  latest  compromise  between  various  stakeholders  as  incorporated  in  the  bill 
continues  the  complicated,  inflexible,  top-down  system  which  has  been  developed 
over  more  than  a  decade.  This  is  premised  on  mistrust  and  conflict  due  to  the  cur- 
rent law's  site-specific  financing  system. 

•  Because  many  stakeholders  perceive  that  PRP  financial  concerns  dominate 
remedy  selection  at  sites,  enormous  pressure  is  created  to  centralize  decision- 
making at  the  national  level  and  avoid  site-specific  solutions.  These  stakehold- 
ers want  inflexible  national  cleanup  rules  in  order  to  remove  discretion  from  on- 
site  Grovemment  personnel  who,  in  negotiating  to  get  PRPs  to  pay  for  cleanup, 
might  be  influenced  by  PRP  financial  concerns. 

•  Imposing  national  solutions  is  in  fundamental  conflict  with  the  goal  of  local 
public  participation,  and  moving  to  a  more  cooperative  system  including  all  par- 
ties. 

•  Major  issues,  especially  the  national  risk  goal  and  a  national  risk  protocol, 
are  "punted"  to  a  "consensus  negotiated  rulemaking"  to  be  convened  by  EPA 
after  passage  of  the  bill.  These  high-stakes  negotiations  will  include  many  par- 
ties with  radically  different  positions.  They  will  delay  issuance  of  new  regula- 
tions— and  impact  on  cleanup — for  years,  even  if  they  are  not  challenged  in 
court.  (Sec.  501) 

•  Although  the  "AR"  of  ARARs  (Applicable  or  Relevant  and  Appropriate  Re- 
quirements) is  eliminated,  States  can  reenact  tougher  requirements  without 
limitation.  (Sec.  501) 

•  Only  with  Fund  financed  cleanups  is  EPA  required  to  balance  the  value  of 
expenditures  at  a  site  in  protecting  public  health  compared  with  use  of  such 
funds  at  other  sites. 

•  The  future  use  factor  which  applies  to  land  (e.g.,  reasonably  anticipated  fu- 
ture uses  of  site  affects  remedy),  does  not  apply  to  groundwater  remedies.  (Sec. 
502) 

•  Notwithstanding  the  advertisements  for  the  bill  that  permanent  remedies 
will  no  longer  be  favored  in  all  cases,  the  bill  explicitly  precludes  cash-out  offers 
and  covenants  not  to  sue  to  non-de  minimis  PRPs  where  containment  remedies 
are  used  (Sec.  408). 

T^tle  VI — Miscellaneous 

•  Limits  Federal  Grovemment  liability  in  a  number  of  ways.  (Sec.  605) 

•  Allows  EPA  to  use  the  Fund  to  reimburse  PRPs  up  to  fifty  percent  of  the 
costs  incurred  due  to  the  failure  of  an  innovative  technology.  EPA  has  testified 
that  the  liability  system  is  a  major  disincentive  for  the  use  of  innovative  tech- 
nologies. This  provides  only  a  discretionary,  partial  response.  But  no  new  fund- 
ing is  provided  for  it,  so  EPA  will  continue  to  have  its  current  incentive  to  get 
PRPs  to  pay  all  such  costs  (to  avoid  reducing  current  Trust  Fund  money  for 
cleanup).  (Sec.  604) 

•  Defines  government  response  costs  to  include  attorney's  fees,  expert  witness 
fees,  and  oversight  costs.  (Sec.  605) 

•  Defines  MSW  to  include  toxic  wastes  generated  by  small  quantity  genera- 
tors (less  than  220  lbs.  per  month).  This  provides  both  a  retroactive  and  pro- 
spective exemption  and/or  cap  on  liability.  (Sec.  605) 

Title  VII— Funding 

In  order  to  properly  refocus  the  Superfund  program  on  public  health,  environ- 
mental protection  and  other  important  priorities,  adequate  funding  must  be  raised 
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in  a  reliable  and  efficient  way.  It  is  not  enough  to  propose  new  programs  and  pay 
homage  to  new  priorities,  yet  the  Administration's  bill  does  just  that. 

•  It  authorizes  some  demonstration  projects  and  a  few  other  environmental 
justice,  public  health  and  community  participation  initiatives  that  are  useful, 
but  it  does  not  fund  them  or  the  authorized  increases.  CIAOs  are  authorized 
at  $50  million  per  year,  and  increased  technical  assistance  grants  (TAGs)  are 
authorized  at  $60  million  per  year.  (Sec.  706) 

•  Partial  payment  by  the  government  of  additional  remedial  action  required 
by  a  failed  innovative  remedy  is  authorized  at  $40  million  per  year.  (Sec.  706) 

•  No  increased  funding  is  provided  for  any  of  the  above. 

•  There  is  no  increased  funding  provided  to  clean  up  sites  where  there  are 
no  solvent,  deep  pocket  PRPs  (orphan  sites).  Current  funding  for  these  sites  is 
already  insufficient.  Any  funding  for  the  new  priorities  created  in  this  bill  or 
for  the  orphan  share  fund  will  likely  aggravate  funding  problems  at  orphan 
sites. 

•  The  only  truly  new  funding  is  an  insurance  tax  to  finance  a  proposed  Envi- 
ronmental Insurance  Resolution  Fund  (EIRF),  which  would  reduce  the  expenses 
(past  and  future)  of  solvent  PRPs  and  pay  the  EIRF's  high  overhead  costs  (see 
Title  VIII  critique). 

•  An  orphan  share  fund  capped  at  $300  million  would  be  set  aside  from  exist- 
ing revenues.  This  money — Superfund  only  mandatory  appropriation — would  be 
used  to  reduce  the  liability  of  viable  PRPs  by  relieving  them  of  their  present 
responsibility  to  pay  for  orphan  shares.  There  are  two  major  problems  with  this 
provision  (also  see  critique  of  Title  IV — Liability — Orphan  Share  Fund): 

1)  The  Senate  Appropriations  Committee  has  made  it  quite  dear  to  the  bill's 
proponents  that  they  will  not  allow  or  provide  a  "mandatory  appropriation"  for 
this  purpose.  Their  position  is  that  money  for  orphan  shares  will  be  subject  to 
the  annual  appropriations  process.  It  will  be  in  one  pot  with  all  other  Superfund 
money,  and  with  all  other  claims  from  that  Appropriation  Subcommittee's  juris- 
diction (e.g.,  NASA,  VA). 

2)  Administration  and  chemical  industry  representatives  have  said  Superfund 
Environmental  Income  Tax  revenue  previously  used  for  other  budget  purposes 
could  be  allocated  in  the  future  to  the  new  orphan  share  fund.  But  there  are 
dear  indications  that  other  claimants  in  the  Administration  are  pursuing  these 
"excess"  funds  from  the  Superfund  EIT  tax  scoring  "find"  to  pay  for  GATT  or 
the  welfare  program,  among  other  budget  items. 

Neither  the  EIRF  nor  the  orphan  share  fund  expands  cleanup  funding,  but 
instead  shifts  money  from  one  group  to  another. 

Further,  the  bill  requires  but  does  not  specify  a  price  tag  for  major  new  trans- 
action cost  expenditures  by  the  Government,  including: 

•  Full  PRP  searches. 

•  Expedited  de  minimis  settlements  by  the  government  at  every  site. 

•  Pursuit  of  all  non-settling  PRPs  by  the  government. 

•  Financing  the  shares  of  recalcitrant  parties  while  they  are  being  pur- 
sued. 

ASAP  fully  supports  increased  spending  in  many  of  the  areas  identified  by  the 
Administration,  and  we  support  replacing  site-specific  PRP  liability,  but  we  believe 
it  is  vital  to  be  honest  about  how  the  proposed  programs  will  be  funded.  The  only 
way  to  truly  fund  the  proposed  programs  and  processes — short  of  increasing  general 
revenues — is  to  increase  the  size  of  the  Trust  Fund  with  broad-based  business  taxes 
as  ASAP  proposes. 

Title  VIII— The  EIRF 

The  basic  flaw  of  the  Environmental  Insurance  Resolution  Fund  (EIRF)  proposal 
is  that  it  takes  a  discrete  and  derivative  liability  dispute — the  one  between  PRPs 
and  insurers — and  attempts  to  resolve  it  in  isolation  from  all  other  liability-related 
issues.  EIRF  is  not  designed  to  eliminate  the  underlying  cause  of  the  Superfund  li- 
ability warfare  which  causes  suits  against  insurers  in  the  first  place.  Rather,  it 
seeks  only  to  eliminate  one  of  the  symptoms.  ASAP's  concerns  include: 
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•  The  EIRF  provides  no  additional  money  for  public  health  and  cleanup.  The 
hundreds  of  millions  of  dollars  in  new  teixes  on  insurers  to  fund  the  EIRF  will 
be  used  only  to  reduce  the  existing  liability  and  past  expenses  of  solvent  PRPs. 
Worse,  the  new  tax  revenue  will  pay  for  past  PRP  costs,  including  PRP  legal 
fees  dating  back  to  1981. 

•  Yet  the  fund  is  virtually  unlimited.  It  can  borrow  against  future  revenues, 
and  it  has  a  perpetual  life  until  it  has  spent  all  amounts  it  owes  for  any  PRP's 
claim  for  the  costs  of  disposal  before  January  1,  1986  at  any  current  or  future 
NPL  site,  if  the  site  was  noticed  before  10  years  after  passage.  (Sec.  803) 

•  The  EIRF  may  well  provide  incentives  for  more  disputes.  Whether  or  not 
they  settle  with  EPA  on  remedies  to  clean  up  sites,  or  with  other  PRPs  and 
EPA  on  cost  allocation,  PRPs  will  have  an  average  of  40  percent  of  their  future 
legal  bills  paid  by  EIRF  within  60  days  of  submission  to  the  Fund.  This  subsidy 
of  PRP  legal  fees  will  fuel  the  PRP  side  of  the  battles  between  the  government 
and  PRPs  at  sites.  (Sec.  806) 

•  The  transaction  cost  savings  due  to  EIRF  are  vastly  overstated.  A  recent 
RAND  report  on  transaction  costs  found  that  only  1  percent  of  PRP  costs  were 
for  disputes  with  their  insurers  (a  tiny  fraction  of  the  35  percent  PRPs  spend 
on  overall  transaction  costs). 

•  Insurers'  transaction  costs  are  much  higher  than  PRPs'.  However,  60-70 
percent  of  insurers'  toxic  waste  costs  are  due  to  non-NPL  sites,  which  are  usu- 
ally mixed  in  with  NPL  sites  in  PRP  suits  against  insurers.  In  these  common 
cases,  resolving  NPL  liability  will  not  stop  the  lawsuits. 

•  By  requiring  proof  of  policy  terms  (even  if  the  policies  can't  be  found),  and 
limiting  recovery  by  any  deductibles  in  them,  the  EIRF  will  create  a  new  Fed- 
eral claims  bureaucracy  to  deal  with  factual  arguments  over  policies  stretching 
back  decades,  and  spawn  a  subculture  of  lawyers  and  lobbyists  to  address  each 
substantial  claim.  (Sec.  806) 

•  To  receive  EIRF  money,  small  businesses  must  produce  their  insurance 
policies  from  more  than  10  years  ago,  or  establish  the  essential  terms  of  these 
policies  by  some  other  means.  Where  will  small  business  find  the  proof  of  cov- 
erage, deductibles,  and  the  other  factors  required  by  EIRF  from  these  old  poli- 
cies? (Sec.  b06) 

•  The  "trigger"  to  activate  the  EIRF  contains  enormous  loopholes  that  allow 
PRPs  to  forum  shop  (EIRF  or  litigation)  for  the  best  deal. 

As  drafted,  if  15  percent  of  the  "eligible  persons"  (PRPs  who  have  filed  suit 
against  their  insurers)  expressly  elect  not  to  participate  in  the  EIRF,  the  whole  sys- 
tem is  dismantled.  (If  between  80  and  85  percent  elect  to  participate,  the  EIRF 
board  will  make  the  final  determination  as  to  the  fund's  status.)  However,  if  less 
than  15  percent  elect  not  participate,  it  does  not  ensure  that  the  remaining  85+  per- 
cent will  participate  and  not  file  suit  against  their  insurers. 

Only  those  eligible  parties  who  expressly  accept  the  determination  of  applicable 
percentages  are  bound  to  participate  in  the  EIRF. 

Those  who  do  not  file  a  request  or  who  file  but  do  not  respond  are  deemed  to  have 
accepted  the  percentages  offer,  but  only  for  purposes  of  determining  if  the  minimum 
participation  level  has  been  met.  They  are  not  bound  to  settle  with  the  EIRF.  Fur- 
thermore, parties  who  have  not  yet  filed  suit  against  their  insurer  are  not  bound. 
These  categories  of  eligible  parties  can  choose  either  to  file  suit  or  to  pursue  settle- 
ment through  the  EIRF,  depending  upon  which  works  best  to  their  advantage.  (Sec. 
806) 

•  Interest  on  several  billion  dollars  on  past  PRP  legal  fees  and  cleanup  costs 
would  begin  to  accrue  for  all  sites  in  litigation  or  arbitration  as  soon  as  a  PRP 
accepted  the  EIRF's  offer.  This  would  add  several  hundred  millions  of  dollars 
a  year  to  be  raised  for  the  fund. 

•  Contrary  to  the  impression  some  have,  a  majority  of  the  property  and  cas- 
ualty insurance  industry  (by  premium  volume)  opposes  the  EIRF. 

•  The  funding  of  EIRF  is  highly  controversial.  Most  PRPs  and  many  insurers 
want  the  tax  to  be  based  on  the  market  share  of  property  casualty  insurers  dur- 
ing the  periods  when  the  policies  being  settled  by  EIRF  were  written  (i.e.,  "ret- 
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reactive  tax").  PRPs  say  a  prospective  tax  will  simply  be  passed  along  to  all 
businesses  because  it  will  fall  equally  on  all  insurers.  These  insurers  say  the 
only  fair  way  to  assess  money  for  a  settlement  fund  is  to  relate  it  to  liability 
and  exposure — not  current  market  share. 
The  insurance  companies  which  negotiated  EIRF  insist  that  the  tax  should  be  as- 
sessed based  on  current  and  future  premium  income  share  (i.e.,  "prospective  tax"), 
or  they  say  they  will  be  significantly  harmed. 

III.  CONCLUSION 

This  Committee  knows  well  the  failures  of  Superfund  You  and  others  have  docu- 
mented the  unconscionably  inadequate  cleanup  record,  the  staggering  waste  of  pub- 
lic and  private  resources  on  legal  and  liability  battles,  the  disenfranchisement  of 
citizens  which  erodes  confidence  in  government  at  all  levels,  and  the  suppression 
of  economic  dreams  as  entire  communities  wait,  and  wait,  and  wait  for  action. 

Let  us  not  settle  for  reform  which  falls  well  short  of  addressing  these  problems. 
Enactment  of  a  bill  is  not  what  should  drive  us.  Instead,  we  should  only  settle  for 
a  bill  that  truly  gets  the  job  done.  I  would  prefer  no  bill  at  all  to  one  which  perpet- 
uates in  the  name  of  reform  many  of  the  injustices  and  failures  in  place  today. 

Let  us  not  mistake  cobbling  together  a  bill  which  satisfies  some  vocal  and  visible 
constituencies  for  a  bill  which  will  result  in  a  successful  program.  Such  a  bill  may 
be  politically  feasible,  but  if  it  doesn't  work,  it's  not  much  help  to  anyone. 

I  believe  this  Administration  and  this  Committee  want  a  successful  Superfund 
program.  There  is  still  time  this  year  to  craft  a  bill  that  truly  serves  the  interests 
of  all  Superfund  stakeholders.  I  am  encouraged  that  you  are  holding  this  hearing. 
We  welcome  open,  frank  and  honest  debate  on  all  the  issues  surrounding  the 
Superfund  program,  and  it  is  my  sincere  hope  that  the  Committee  will  take  the  time 
to  examine  the  Eight  Point  Plan  and  other  proposals  which  offer  a  positive  alter- 
native to  the  status  quo  embodied  in  the  Administration's  bill. 

Thank  you.  I  look  forward  to  working  with  you. 


ATTACHMENT  A 

The  Eight  Point  Plan  Legislative  Summary 

Title  I — Public  health  must  be  the  focus 
ASAP  proposes  changing  Superfund  focus  fi*om  battles  over  who  will  pay  to  a  new 
focus  on  public  health.  The  public  health  process  and  stafiBng  would  begin  when  a 
site  is  first  proposed  for  the  NPL  and  would  not  end  until  the  site  is  delisted. 

•  In  every  State,  a  Federal  or  State  official  of  appropriate  experience  and 
training  would  be  appointed  Public  Health  Coordinator  (PHC).  Emphasis  would 
be  placed  on  ATSDR  contracting  with  State  and  local  public  health  organiza- 
tions for  this  purpose. 

•  In  general,  the  PHC's  staff  would  direct  and  oversee  expanded  community- 
based  public  health  activities  related  to  site  listing  and  cleanup,  with  technical 
assistance  from  the  Agency  for  Toxic  Substances  and  Disease  Registry  (ATSDR) 

•  PHC  staff  would  be  responsible  for  determining  whether  or  not  public 
health  is  threatened  by  a  site,  and,  if  so,  for  working  with  other  officials  to 
eliminate  or  mitigate  the  risk.  PHCs  would  help  lead  the  process  of 
prioritization  of  removal  and  remedial  action  at  the  various  sites,  as  described 
in  Title  III  of  the  Eight  Point  Plan. 

•  Comprehensive  chemical  screenings  and  an  analysis  of  exposure  pathways 
will  be  the  principal  criteria  for  listing  a  site  and  prioritizing  cleanup  spending. 
The  number  of  health  assessments  would  be  expanded  and  speeded  up. 

•  Health  assessments  should  be  based  on  testing  and  data  deemed  necessary 
by  the  PHC  and  ATSDR  or  its  contractor  (not  merely  derived  from  pre-existing 
data  prepared  by  EPA).  They  should  examine  all  possible  sources  of  exposure 
to  and  health  effects  from  toxic  substances. 

•  Recognizing  that  a  hazardous  waste  site  may  not  be  the  only  cause  of  harm 
or  may  be  the  least  among  many  causes  of  harm  the  PHC  will  have  an  affirma- 
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tive  responsibility  to  work  with  government  officials  responsible  for  regulating 
pollution  through  other  media.  Together,  they  would  produce  a  report  detailing 
all  sources  and  pathways  believed  to  be  responsible  for  exposing  community 
members  to  significant  quantities  of  toxic  chemicals  that  may  create  health  im- 
pacts. This  report  will  be  submitted  to  EPA  and  the  interagency  committee  es- 
tablished in  Title  VIII  under  this  plan. 

•  The  report  also  should  recommend  any  environmental  regulatory  measures 
outside  the  scope  of  Superfund  which  might  significantly  reduce  harmful  health 
effects  on  the  community. 

•  The  PHC,  supported  by  ATSDR,  will  routinely  issue  Environmental  Health 
Response  Briefings  to  medical  providers  and  Community  Working  Groups 
where  sites  have  been  designated  for  health  investigation  or  where  an  assess- 
ment warrants  further  consideration. 

7\tle  II — Adequate  funding  must  be  provided 
ASAP's  plan  would  increase  funding  for  site  cleanup,  as  well  as  related  priorities 
such  as  public  participation,  public  health,  remediation  skills  training  programs, 
community  recovery  initiatives  and  natural  resources  restoration. 

•  An  annual  program  budget  of  $3.65  billion  would  be  set.  This  is  a  substan- 
tial increase  over  current  cleanup  spending.  It  would  include  both  "on"  and  "off" 
budget  costs  for  all  public  and  private  expenditures  due  to  cleanup  and  natural 
resources  activities  at  NPL  sites  (including  PRP  payments  at  single  and  multi- 
party sites).  A  ten-year  authorization  would  be  made. 

•  Broad-based  business  taxes  and  special  assessments  would  replace  site- 
specific  liability  fundraising  for  lawful  pre- 1987  disposal  at  multi-party  NPL 
sites  (both  current  and  future  listings). 

•  Annual  private  sector  funding  would  be  as  follows:  large  business  (2  times 
current  Environmental  Income  Tax  rate,  (i.e.,  increase  of  $700  million);  small 
business  (fees  of  $100  million);  oil  and  chemical  taxes  (current  law),  additional 
fees  on  insurers  ($300  million). 

•  The  Federal  government's  contribution  would  rise  moderately  to  $300  mil- 
lion pe-  year  in  exchange  for  release  from  liability  at  non-federal  facility  sites. 

•  States  would  pay  a  flat  matching  share  of  10-15  percent  of  all  costs,  in- 
cluding grants  to  the  State  itself 

•  All  taxes  and  fees  collected  would  be  committed  to  a  permanent,  indefinite, 
mandatory  appropriation  to  the  Superfund  program. 

Title  III — Site  prioritization  must  be  based  on  public  health  risks 

ASAP  proposes  that  both  the  listing  of  sites  and  the  expenditure  of  funds  be  gov- 
erned by  a  new  hazard  ranking  and  prioritization  system  that  considers  not  only 
the  risks  presented  by  the  toxic  waste  site  in  question,  but  also  the  health  effects 
it  may  have  in  conjunction  with  other  environmental  risks  in  the  area  (such  as  other 
dump  sites,  industrial  facilities  and  abandoned  plants). 

•  The  hazard  ranking  system  (HRS)  would  rely  more  on  real  risk  and  real 
exposure  pathways,  and  consider  the  impact  on  human  health  of  the  socio-eco- 
nomic condition  of  affected  communities. 

•  All  aspects  of  the  ranking  process  would  be  open  to  the  public,  including 
finding  of  facts,  setting  of  criteria  and  csdculations. 

•  A  formal  process  of  prioritization,  with  strong  public  involvement,  would 
be  established  at  the  State  and  national  levels,  both  for  cleanup  and  natural 
resources  restoration  spending. 

•  A  State  or  representative  citizen  group  could  petition  to  have  a  site  re- 
scored  if  it  is  not  already  being  cleaned  voluntarily  or  under  a  State  program. 

Title  TV — Remedies  must  be  effective 

ASAP's  proposed  reforms  would  ensure  appropriate  remedies.  The  reforms  would 
focus  on  getting  the  right  people  and  right  incentives  into  the  decision  making  proc- 
ess at  each  site,  rather  than  dictating  to  them  what  the  answers  should  be  accord- 
ing to  an  inflexible  national  standard. 
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•  Remedies  would  be  chosen  on  a  site-specific  basis,  in  a  process  involving 
the  affected  community,  environmental  health  and  engineering  professionals, 
relevant  government  authorities  and  entities  which  have  knowledge  of  disposal 
at  the  site.  (See  community  involvement  provisions  in  Title  VI.) 

•  Remedy  selections  will  be  based  on  national  human  health  exposure  stand- 
ards and  consider  the  most  cost  effective  method  of  achieving  this  standard, 
taking  into  account  probable  future  use  and  available  technology. 

•  Significant  weight  will  be  given  to  local  decisions  on  future  land  use  and 
to  local  recommendations  for  remedies. 

Title  V — The  litigious  liability  financing  system  must  be  replaced 

ASAP  proposes  to  replace  the  site-by-site  liability  financing  system  for  legal,  pre- 
1987  waste  disposal  at  multi-party  NPL  sites  with  an  expanded  trust  fund  sup- 
ported primarily  by  broad-based  business  taxes.  This  would  allow  Superfund  to 
focus  on  cleanup,  not  on  litigation  and  fundraising. 

•  Superfund  current  liability  system  would  be  maintained  for  single-party 
sites  and  for  waste  disposed  after  Dec.  31,  1986. 

•  No  party  would  be  relieved  of  liability  for  any  waste  it  disposed  illegally. 

•  Small  businesses,  individuals,  non-profit  organizations  and  small  local  gov- 
ernments would  be  entirely  exempt  from  liability,  unless  they  broke  disposal 
laws,  or  were/are  a  site  owner. 

•  The  plan  does  not  make  any  change  in  a  person's  right  to  seek  compensa- 
tion for  harm  from  pollution  ("toxic  torts"). 

•  Big  PRPs  would  continue  to  manage  the  cleanup  process  and  would  be  re- 
imbursed for  the  cost  of  pre-1987  disposal  cleanup.  PRPs  who  reject  a  site  reme- 
diation management  offer  will  remain  liable  under  the  current  system. 

•  Parties  receiving  exemptions  or  reimbursements  would  have  to  agree  not 
to  sue  any  other  such  parties  or  their  insurers  over  amounts  expended  after 
January  1,  1990.  Those  amounts  would  be  reimbursed  from  the  Fund. 

•  EPA  would  delegate  management  of  and  provide  funds  for  cleanup  to 
qualified  States  which  request  it.  States  would  have  to  develop  a  hazard  rank- 
ing system  consistent  with  Title  III. 

•  Government  would  have  authority  to  place  a  lien  on  all  land  cleaned  up 
with  trust  fund  money  to  ensure  there  is  no  unjust  enrichment. 

•  An  optional  new  fund  of  $500  million  would  be  created  to  expand  the  abil- 
ity of  States  to  clean  up  priority  State  sites,  if  the  basic  principles  of  the  Eight 
Point  Plan  were  used  at  those  sites.  Public  health  and  environmental  priorities, 
community  participation,  and  liability/financing  changes  would  apply  as  in  the 
reformed  Federal  program.  This  would  be  subject  to  a  State  match. 

•  To  encourage  voluntary  cleanups,  particularly  to  redevelop  urban  areas, 
EPA  and  the  Fund  would  make  grants  to  States  for  the  development  of  innova- 
tive, State-managed  programs  to  remediate  sites  of  lower  public  health  and  en- 
vironmental risk. 

Title  VI — The  public  must  be  an  active,  empowered  participant  in  the  process 
ASAP  proposes  to  bring  community  leaders  into  Superfund  decision  making  at  the 
beginning  and  throughout  the  process,  and  also  to  provide  opportunities  for  minority 
job  training  in  environmental  remediation. 

•  At  every  listed  site,  public  meetings  and  consultation  with  community 
leaders  would  be  required  before  each  major  decision.  The  consultation  require- 
ments would  be  judicially  enforceable. 

•  A  community  working  group  (CWG)  would  be  formed  at  each  NPL  site 
within  3  months  of  listing.  CWG  members  would  be  appointed  by  the  governor 
and  fairly  represent  the  affected  community.  Resources  would  be  made  avail- 
able to  give  them  the  expertise  to  fully  participate. 

•  Technical  assistance  grants  (TAGs)  to  community  leaders  would  be  made 
available  earlier  in  the  process  and  have  easier  application  and  accounting  pro- 
cedures. The  current  $50,000  cap  on  grants  would  be  eliminated. 
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•  The  Fund  would  finance  grants  to  local  educational  institutions,  especially 
in  high  toxic  waste  impact  areas,  for  training  minority  and  underprivileged  indi- 
viduals in  environmental  remediation. 

Title  VII — Tough  liability  must  be  maintained  prospectively 

ASAFs  plan  would  ensure  that  prospective  Superfund  liability  remains  a  strong 
incentive  for  proper  waste  management  and  disposal,  while  clarifying  the  law  to 
protect  buyers  and  lenders.  Liability  for  disposal  after  Dec.  31,  1986,  would  not  be 
changed  from  current  law  except  as  follows: 

•  Liability  would  be  eliminated  for  prospective  "innocent"  purchasers  of  con- 
taminated property  who  conduct  an  appropriate  environmental  audit,  cooperate 
with  responsible  agencies,  fully  report  their  knowledge  of  contamination,  pro- 
vide access  for  remediation,  and  do  not  contribute  to  the  contfunination. 

•  Lender  and  trustee  liability  would  be  eliminated  unless  they  contributed 
to  the  contamination. 

Title  VIII — Communities  harmed  by  toxic  disposal  must  be  helped  to  recover 

ASAFs  plan  would  focus  the  resources  of  other,  existing  Federal  programs  on 
areas  of  high  negative  environmental  impact  so  that  these  communities  can  recover 
from  the  economic  and  social  costs  due  in  part  to  toxic  contamination.  A  small 
amount  of  Superfund  money  would  be  used  for  this  coordination  function. 

•  To  do  this,  the  Department  of  Housing  and  Urban  Development  (HUD) 
would  chair  an  interagency  committee  to  include  at  least  the  Departments  of 
Health  and  Human  Services  (HHS),  Commerce,  EPA,  Education,  Labor  and  Ag- 
riculture. 

•  This  committee  would  identify  appropriate  programs  and,  in  conjunction 
with  State  and  local  governments,  establish  action  plans  for  revitalizing  prior- 
ity, high  impact  communities.  This  would  be  done  in  close  consultation  with 
community  leaders  and  the  private  sector. 

•  The  Fund  could  finance  planning  grants  for  such  work. 

•  Government  contracts  at  all  sites  receiving  Fund  money  would  encourage 
the  participation  of  minority  businesses  and  the  training  of  minorities  in  reme- 
diation skills.  EPA  would  be  required  to  institute  a  Small  Disadvantaged  Busi- 
ness program  similar  to  that  of  the  Defense  Department. 

•  Government  contractors  at  sites  would  be  given  incentives  to  create  sub- 
contracts and  joint  ventures  with  minority  businesses,  with  the  intent  of  help- 
ing them  to  expand  their  capabilities. 


ATTACHMENT  B 

Myths  About  the  Eight  Point  Plan 

One  of  the  strangest  parts  about  this  Superfund  debate  is  listening  to  the  relent- 
less attacks  on  our  plan,  and  particularly  on  our  proposed  retroactive  liability  re- 
form. These  seem  to  take  on  the  cloak  of  deliberate  disinformation.  I  find  it  person- 
ally appalling  when  we  are  first  told  that  our  approach  is  "off  the  table,"  and  cannot 
be  discussed.  As  we  press  our  concerns,  the  defenders  of  the  current  system  assert 
that  ASAP's  proposal  would  slow  cleanup  and  cost  more.  This  is  false.  Let  me  take 
a  few  minutes  to  highlight  some  of  the  more  prevalent  myths. 

Myth:  The  Administration  considered  and  rejected  abolishing  retroactive  liability. 

Reality:  Not  true.  From  Administrator  Browner's  first  Hill  testimony  in  1993  (an- 
nouncing that  EPA  was  open  to  any  change  in  Superfund  except  site  specific  liabil- 
ity financing),  through  the  NACEPT  and  Inter-Agency  processes  last  summer  and 
fall,  through  their  reactions  to  the  Treasury  Department's  proposal  to  reform  liabil- 
ity, and  into  White  House-led  meetings  last  winter,  EPA  and  the  Department  of 
Justice  adamantly  refused  to  seriously  discuss,  much  less  study,  fundamentally 
changing  the  liability  system. 

Myth:  Congress  will  not  pass,  and  the  American  taxpayer  will  not  accept,  new 
taxes  to  support  the  Superfund  program. 
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Reality:  There  is  no  proposal  I  know  of,  including  ours,  that  even  hints  at  shifting 
the  cost  burden  from  business  to  individual  taxpayers.  ASAP,  The  Business  Round- 
table,  the  Smith-Zeliff  bill,  and  other  similar  proposals,  all  suggest  increased  busi- 
ness taxes  as  the  predominant  source  of  funding — as  they  are  today.  These  propos- 
als are  seeking  stop  wasting  money  on  lawyers  and  to  redirect  this  spending  to 
cleanup. 

Furthermore,  as  noted  earlier  in  my  discussion  of  Point  2  of  the  Eight  Point  Plan, 
large  parts  of  the  business  community  are  actively  lobbying  to  replace  the  current 
financing  system  with  taxes.  There  is  no  secret  to  this  widespread  business  support 
for  liability  reform.  The  current  system  hurts  them.  They  are  therefore  offering 
more  money  to  address  the  cleanup  concerns  of  affected  communities  if  they  can  be 
relieved  of  the  uncertainty  and  huge  legal  fees  that  the  present  system  imposes  on 
them.  It  seems  to  me  inconceivable  that  Congress  would  not  respond  to  taxpayers 
who  are  asking  to  be  taxed  and  to  a  plan  that  promises  more  and  faster  cleanup 
of  our  communities. 

Mjrth:  Our  trust  fund  approach  would  produce  the  largest  public  works  program 
in  American  history. 

Reality:  This  goes  beyond  exaggeration.  We  are  proposing  a  $3.6-$4.6  billion  an- 
nual Superfund  program,  with  total  public  funding  of  $3-4  billion.  That  does  not 
approach  the  size  of  the  Federal  highway  program,  which  has  an  annual  budget  of 
$20  billion — not  to  mention  the  airport  or  water  programs,  or  even  the  effort  which 
will  be  necessary  to  clean  Department  of  Energy  sites. 

No  one  is  suggesting  that  Superfund  be  made  a  "taxpayer  financed  cleanup  pro- 
gram," which  implies  taxes  on  individuals.  ASAP,  The  Business  Roundtable,  and 
other  groups  all  suggest  increased  business  taxes  as  the  predominant  source  of  new 
funding — as  they  are  today. 

Myth:  A  trust  fund  approach  betrays  the  "polluters  pay"  concept. 

Reality:  The  NAACP  and  ASAP  care  about  protecting  public  health,  not  "con- 
cepts." This  "concept"  has  governed  Superfund  for  13  years  and  has  failed  our  citi- 
zens. In  the  real  world,  this  "concept"  delays  site  cleanup  and  benefits  lawyers,  not 
citizens.  Under  ASAP's  plan,  companies  which  broke  the  law  will  remain  liable;  the 
plan  would  not  benefit  them  in  any  way.  Companies  which  pollute  in  the  future  also 
will  remain  liable  and  pay  the  full  costs  of  cleanup. 

So,  I  ask,  how  are  we  betra5dng  the  "polluters  pay"  concept?  We  continue  to  hold 
the  feet  of  lawbreakers  and  wrongdoers  to  the  fire. 

Most  of  the  die  hard  defenders  of  the  continued  application  of  this  failed  "concept" 
to  old  disposal  do  not  live,  nor  do  they  have  members  who  live,  near  Superfund 
sites. 

Myth:  Retroactive  liability  is  an  incentive  for  careful  waste  management 

Reality:  Retroactive  liability  for  past  legal  waste  disposal  has  nothing  to  do  with 
incentives  for  careful  waste  management  today.  Current  and  future  liability  does, 
and  that  would  not  change  under  our  proposal.  It  is  important  to  distinguish  be- 
tween the  two. 

Unlike  the  Administration  bill  which  provides  protection  against  liability  for  cur- 
rent and  fiiture  disposal  for  municipalities,  small  quantity  toxic  waste  generators, 
and  MSW  disposal  companies,  large  and  small,  we  do  not  weaken  future  liability 
for  any  party  for  toxic  pollution. 

Myth:  Abolition  of  retroactive  liability  would  transform  the  program  from  one  in 
which  70  percent  of  response  work  is  performed  by  PRPs  to  one  in  which  70  percent 
is  performed  by  EPA. 

Reality:  Under  today's  law  and  all  reform  proposals  Government  makes  all  the 
important  decisions  which  really  determine  the  costs  of  cleanup.  EPA  clearly  be- 
lieves who  implements  those  decisions  is  more  important  than  whether  the  work  is 
done.  ASAP  disagrees.  Far  too  little  cleanup  is  occurring  today  largely  because  the 
current  site-specific,  litigation-based,  adversarial  financing  system  delays  cleanup. 
ASAP's  proposal  would  replace  that  system  with  a  mechanism  that  would  put  busi- 
ness money  to  work  on  cleanup,  not  fighting  over  who  pay«  and  how  much. 

Much  is  made  of  EPA's  "Enforcement  First"  policy  (e.g.,  70  percent  of  cleanup 
work  is  now  paid  by  PRPs).  PRPs  now  seem  to  be  paying  about  half  of  the  costs 
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of  the  overall  Superfund  program  ($1.5  billion  in  annual  PRP  settlements  versus 
$1.4-1.5  billion  in  Superfund  appropriations).  However,  EPA's  own  data  indicate 
that  the  speed  of  cleanup  has  not  accelerated  due  to  this  policy. 

Under  ASAP's  plan,  the  government  can  continue  to  use  its  enforcement  authority 
to  require  PRPs  at  a  site  to  manage  the  cleanup.  Therefore,  the  efficiencies  of  pri- 
vate sector  management  will  remain  and  the  claim  that  elimination  of  retroactive 
liability  will  result  in  EPA  performing  70  percent  of  the  work  is  entirely  incorrect. 
We  are  also  seriously  exploring  delegating  the  program  to  qualified  States,  which 
should  create  additional  efficiencies. 

Myth:  Abolishing  retroactive  liability  would  require  $3  to  $4  billion  in  new  taxes. 

Reality:  No  liability  proposal  we  have  ever  seen,  including  ASAP's  Eight  Point 
Plan,  proposes  to  raise  "$3  to  $4  billion  a  year  in  new  tax  revenues."  The  detailed 
plan  offered  by  ASAP  would  require  "new  tax  revenues"  from  business  of  $1.2  to 
$1.8  billion — while  providing  large  increases  in  current  cleanup  spending. 

Myth:  Cleanups  would  be  significantly  more  expensive  under  a  trust  fund  ap- 
proach. 

Reality:  The  implication  here  is  that  we  have  an  efficient  system  today.  But  there 
is  precious  little  ability  today  for  PRPs  to  control  costs  when  EPA  makes  all  the 
key  decisions.  And  under  today's  system,  EPA  has  no  incentive  to  control  any  costs 
(either  its  own  or  the  cost  of  remedies  it  imposes  on  private  parties),  since  "PRPs 
will  pay." 

The  fact  is  that  cleanups  would  be  more  efficient  under  ASAP's  proposal  than 
they  are  today.  Qualified  States  and/or  public-private  entities  would  be  delegated 
much  of  the  cleanup  work,  and  PRPs  could  still  be  ordered  to  manage  cleanup  as 
they  do  today:  With  a  set  budget  Superfund  decision  makers  would  have  an  incen- 
tive to  be  as  efficient  as  possible. 

Myth:  Some  industries,  which  have  their  own  cleanup  corporations,  will  no  doubt 
be  contracted  to  do  cleanups.  Therefore,  industries  will  now  be  paid  to  clean  up  their 
own  mess. 

Reality:  This  point  is  completely  backwards.  The  problem  is  that  under  the  cur- 
rent system  EPA  must  negotiate  on  every  cleanup  decision  with  the  same  busi- 
nesses which  are  paying  for  cleanup.  Decisions  which  affect  citizens'  lives  are  made 
in  negotiations  behind  closed  doors  between  EPA  and  corporations,  which  have  a 
primary  incentive  to  save  themselves  money.  Our  plan  would  end  this  practice  and 
have  the  Government  make  cleanup  decisions,  in  consultation  with  the  affected  com- 
munity, based  on  public  health  risk — not  the  checkbooks  of  private  parties. 

Myth:  Poor  and  minority  communities  will  continue  to  be  by-passed  because  of  an 
inadequate  hazard  ranking  system. 

Reality:  Unlike  the  Administration  bill  which  mostly  studies  environmental  jus- 
tice concerns  and  does  not  change  the  current  system  under  which  people  of  color 
communities  have  been  short  changed,  our  plan  establishes  a  hazard  ranking  sys- 
tem that  considers  not  only  the  actual  risks  presented  by  the  toxic  waste  site  alone, 
but  also  the  health  effects  it  may  have  in  conjunction  with  other  environmental 
risks  in  the  area.  Our  plan  would  prioritize  sites  and  spending  for  cleanup  on  the 
basis  of  public  health  risks.  Once  listed,  sites  would  receive  money  on  the  basis  of 
the  threat  they  pose  to  public  health.  This  is  unique — no  other  plan  prioritizes 
cleanup  spending  on  the  basis  of  public  health  risk. 

There  is  not  one  sentence  in  the  Administration  bill  which  changes  anything 
about  how  cleanup  resource  priorities  are  made.  ASAP's  plan  says  how  to  change 
priorities,  and  provides  the  funding  to  get  the  job  done. 

Myth:  Elimination  of  retroactive  liability  would  remove  any  incentive  for  vol- 
untary cleanups  for  sites  covered  by  the  public  fund.  Tens  of  thousands  of  voluntary 
cleanups  occur  now. 

Reality:  There  is  no  evidence  to  support  the  claim  that  "tens  of  thousands  of  vol- 
untary cleanups  occur  now."  EPA,  Resources  For  the  Future  (RFF)  and  others  have 
tried  to  quantify  the  number  of  voluntary  cleanups  and  have  failed.  Based  on  a  tiny 
sample  of  6  sites  of  Fortune  20  companies,  using  an  expansive  definition  of  "vol- 
untary," and  not  seeking  to  ascribe  a  motivation  such  as  fear  of  retroactive  liability, 
RAND  estimated  that  only  8-10  percent  of  non-NPL  sites  were  being  cleaned  up 
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"voluntarily" — an  estimate  that  would  yield  a  much  smaller  number  than  the  ex- 
traordinary claim  above.  Certainly  many  occur,  but  there  is  no  evidence  that  retro- 
active CERCLA  liability  is  the  sole  or  even  the  primary  cause.  EPA's  own  report 
on  "Indirect  Benefits  of  Superfund  acknowledges  that  a  variety  of  factors  in  addition 
to  CERCLA  liability  contribute  to  any  voluntary  cleanups. 

Moreover,  ASAP's  proposal  focuses  on  multi-party  NFL  sites.  There  is  no  evidence 
that  any  multi-party  NFL  site  has  ever  been  voluntarily  cleaned  up,  a  fact  noted 
in  Superfund  studies  published  by  both  EPA  and  RFF. 

There  is  good  reason  for  this:  the  current  liability  system  often  prevents  voluntary 
cleanups.  Significantly,  the  Administration  recognizes  this,  and  proposes  in  its  bill 
to  remove  retroactive  liability  for  prospective  purchasers  of  contaminated  property. 

Myth:  Abolition  of  retroactive  liability  would  generate  a  new  round  of  litigation 
over  who  sent  how  much  waste,  and  when,  to  each  site. 

Reality:  EPA  agrees  that  PRPs  today  fight  with  each  other,  EPA  and  their  insur- 
ers over  who  sent  how  much  waste,  and  when,  to  each  site.  These  are  extremely 
complicated  factual  issues,  and  they  are  the  major  source  of  Superfund  disputes  and 
transaction  costs.  To  these  questions,  for  every  one  of  tens  of  thousands  of  PRPs, 
the  Administration's  bill  will  add  a  series  of  other  highly  complicated  issues  (as  part 
of  the  "Gore  Factors"  required  to  be  used  in  allocation  decisions):  how  much  control 
over  disposal  did  parties  have?  what  degree  of  care  in  disposal  did  they  use?  how 
cooperative  have  they  been  with  the  Government?  Determining  this  information  will 
add  to  existing  transaction  costs,  and  make  a  mockery  of  the  goal  of  completing  allo- 
cation within  18  months. 

ASAP's  proposal  makes  all  these  disputes  moot  at  80  percent  of  NFL  sites— those 
which  a  survey  of  EPA  managers  indicates  had  stopped  accepting  waste  by  the  end 
of  1986.  At  the  remaining  20  percent  of  sites  there  would  be  one  remaining  issue- 
how  much  waste  was  disposed  of  after  1986?  This  would  be  relatively  easy  to  settle, 
because  there  are  much  better  records  for  disposal  occurring  after  1986. 

Obviously  this  one  issue,  affecting  a  minority  of  parties  at  only  20  percent  of  the 
sites,  could  not  possibly  create  more  litigation  than  the  current  legal  maelstrom, 
much  less  after  the  Administration  bill  complicates  it  with  new  factual  issues  to  be 
disputed. 

Myth:  Abolition  of  retroactive  liability  would  be  unfair  and  would  result  in  a 
windfall  for  parties  who  had  not  cooperated  in  cleaning  up  sites. 

Reality:  No  business  group  or  entity  is  seriously  making  this  argument.  Like  citi- 
zens who  live  near  Superfund  sites,  business  knows  that  relatively  few  sites  have 
been  cleaned  up.  The  lion's  share  of  the  cleanup  bill  has  yet  to  be  spent  and  could 
well  exceed  a  hundred  billion  dollars. 

Myth:  Abolition  of  retroactive  liability  would  remove  incentives  for  private  sector 
investment  in  innovative  technology  research. 

Reality:  This  recent  claim  flatly  contradicts  EPA's  prior  position,  and  the  experi- 
ence of  everyone  else  concerned  about  this  issue.  Last  spring,  EPA  testified  before 
Congress  that  "fear  of  liability  .  .  .  slows  down  the  adoption  and  subsequent  com- 
mercialization of  innovative  treatment  technologies."  At  the  same  time,  EPA  admit- 
ted that,  "a  fundamental  tension  exists  between  having  PRPs  pay  for  cleanups  and 
conducting  a  program  focused  on  developing  new  technology. 

Myth:  Removing  retroactive  liabiUty  will  result  in  tnily  "orphan"  sites  competing 
with  sites  that  have  existing  PRPs  for  a  small  pool  of  money. 

Reality:  Our  critics  are  not  reading  the  numbers.  Our  plan  would  spend  hundreds 
of  millions  of  dollars  more  on  cleanup  than  is  currently  being  spent  by  EPA  and 
PRPs  combined  at  all  sites,  orphan  or  otherwise.  More  cleanup  money  will  produce 
more  and  faster  cleanups,  and  will  provide  funding  for  more  cleanup  of  truly  "or- 
phan" sites. 

Under  the  current  system,  cleanup  has  not  begun  at  hundreds  of  orphan  sites  and 
sites  where  EPA  and  PRPs  get  bogged  down  in  conflict.  The  continuing  harm  to  the 
health  of  people  living  near  these  sites  is  a  national  disgrace  and  an  environmental 
injustice.  Only  the  Eight  Point  Plan  would  clean  these  sites  quickly  and  without 
punishing  innocent  communities  for  the  fact  that  no  solvent  parties  can  be  found 
at  a  local  site. 
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Mjrth:  Many  of  the  efficiencies  in  the  current  Superfund  program  derive  from 
PRPs  performing  response  action  with  the  diligence  that  comes  when  that  PRP  is 
required  to  pay  the  costs  of  any  inefficiencies. 

Reality:  The  implication  here  is  that  we  have  an  efficient  Superfund  program 
today.  Far  from  it.  We  have  a  cleanup  program  that  has  spawned  much  more  legal 
warfare  than  cleanup.  We  have  a  program  in  which  all  key  decisions  (and  many 
minor  ones)  are  made  by  government  officials  with  little  incentive  to  find  the  most 
efficient  way  to  get  the  job  done.  We  have  an  atmosphere  in  which  PRP  money  is 
considered  a  "free  good." 

Myth:  Most  estimates  are  that  private  parties  spend  approximately  40  percent 
less  for  remediation  than  the  government  for  comparable  projects. 

Reality:  This  statement  is  simply  wrong.  We  know  of  no  source  for  this  statistic. 
If  it  is  even  partially  true,  EPA  should  be  stripped  of  its  contract  management  re- 
sponsibilities entirely  and  these  should  be  given  to  qualified  States  and  other  agen- 
cies (as  ASAP  suggests).  But  what  is  the  point?  Under  ASAP's  plan,  private  parties 
would  continue  to  manage  most  remediation  work,  as  they  do  today.  The  difference 
is  that  under  our  plan  the  parties  would  cease  fighting  over  financing. 

Mjiii:  If  liability  for  old  waste  disposal  is  eliminated,  few  PRPs  will  retain  suffi- 
cient liability  at  individual  sites  to  want  to  oversee  and  ensure  cost-effective  clean- 
up. 

Reality:  Opponents  of  retroactive  liability  reform  can't  have  it  both  ways.  We  do 
not  have  cost  effective  cleanup  today.  The  litigation  mentality  of  Superfund  and  dis- 
trust of  PRPs,  builds  in  layers  of  transaction  costs,  defensive  over  testing  and  dupli- 
cative review  by  PRP,  EPA  and  State  officials  and  contractors.  The  fact  that  cleanup 
is  viewed  as  a  "free  good"  also  fuels  community  and  other  pressures  for  more  expen- 
sive, but  not  necessarily  better,  remedies,  even  though  these  pressures  may  result 
in  no  cleanup,  or  significantly  delayed  cleanup.  In  short,  the  so-called  "incentives" 
for  PRPs  to  ensure  cost-effective  cleanup  actually  are  enormous  "disincentives"  for 
rapid,  efficient  cleanup. 

Myth:  Identifying  which  wastes  were  disposed  before  and  after  1980  will  be  easy 
only  for  sites  closed  by  that  year. 

Reality:  It's  true  that  a  1980  cutoff  date  would  not  lower  transaction  costs  as 
much  as  the  1986  date  suggested  by  ASAP,  but  it  still  would  remove  fully  half  of 
the  NPL  sites  from  the  liability  fundraising  system.  A  year-end  1986  date  would  re- 
move 80  percent  of  the  sites  (based  on  a  survey  of  EPA  managers)  and  virtually  all 
of  the  sites  where  rational  cost  allocation  has  proven  impossible.  At  most  of  the  re- 
maining 20  percent  of  the  sites,  the  only  remaining  issue  would  be  how  much  waste 
was  disposed  of  after  1986.  This  would  be  relatively  easy  to  settle,  because  there 
are  much  better  records  of  post- 1986  waste  disposal  due  to  changes  in  RCRA's 
record-keeping  requirements  that  year. 

Myth:  The  exclusion  from  the  trust  fund  for  willful  polluters  invites  litigation  con- 
cerning what  was  "contrary  to  a  law  at  the  time  of  the  actions." 

Reality:  Our  test  is  not  "willful"  but  "illegal."  Resources  for  the  Future,  using  EPA 
survey  data,  turned  up  evidence  of  illegal  disposal  by  any  party  at  fewer  than  15 
percent  of  all  Superfund  sites  (excluding  those  owned  by  the  Federal  government). 
Therefore,  this  would  not  be  an  issue  at  most  NPL  sites.  At  sites  where  it  is  an 
issue,  we  believe  there  should  be  retroactive  liability  for  parties  which  broke  the 
law. 

Myth:  Virtually  every  site  subject  to  a  Federal,  State  or  local  inspection  require- 
ment will  have  some  violation  cited  during  its  period  of  operation.  Waste  generators 
and  transporters  had  no  comparable  regulatory  review.  The  net  effect  is  to  subject 
most  site  owners  and  operators  to  the  old  system,  and  waste  generators  and  trans- 
porters to  the  new  system. 

Reality:  Site  owners  and  operators  usually  controlled  disposal  activities.  Those 
who  broke  the  law  should  not  be  relieved  of  liability. 

MjiJi:  Estimating  the  amount  of  tax  necessary  to  account  for  liability  for  pre- 1980 
waste  will  not  be  easy  ....  Moreover,  forecasting  future  expenditures  at  NPL  sites 
is  speculative. 
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Reality:  Society  needs  to  decide  what  it  needs  to  spend  and  is  willing  to  spend 
to  clean  up  our  environment,  and  budget  for  that  amount.  ASAP  has  ofTered  de- 
tailed budget  justifications  based  on  academic  studies  which  provide  sufficient 
amounts  over  the  long  term  and  represent  substantial  increases  over  what  is  being 
spent  on  cleanup  today.  Are  the  critics  suggesting  there  be  no  budget  for 
Superfund — unlike  almost  every  other  Gk)vemment  program  we  have? 

Myth:  If  the  corporate  tax  pays  for  liability  for  pre- 1980  waste  handling  at  NPL 
sites,  voluntary  cleanup  at  sites  with  significant  pre- 1980  activity  will  be  impeded. 

Reality:  This  is  one  of  the  great  Superfund  myths.  There  is  no  evidence  that  any 
multi-party  NPL  site  has  ever  been  voluntarily  cleaned  up.  And  no  evidence  that 
serious  State  sites  are  any  different.  On  the  contrary,  fear  of  Superfund  liability 
acts  as  an  impediment  to  voluntary  cleanup  and  redevelopment  at  urban  and  indus- 
trial sites  which  are  not  on  the  NPL.  The  Administration  implicitly  acknowledged 
Superfund  liability's  contribution  to  this  "greenfields^rownfields"  problem  when  it 
wrote  the  laudable  but  inadequate  prospective  purchaser  liability  exemption  into  its 
bUl. 
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Statement  of  Stephen  Ramsey,  General  Electric  Company 

The  General  Electric  Company  (GE)  appreciates  the  opportunity  to  provide  testi- 
mony to  the  Committee  on  Public  Works  regarding  Senate  Bill  1834,  the  Superfund 
Reform  Act  of  1994.  In  this  written  testimony,  GE  provides  its  views  on  the  im- 
provements in  the  bill,  and  those  areas  in  the  bill  that  warrant  further  improve- 
ment. GE  supports  passage  of  Superfund  reform  in  this  Congress,  provided  that  re- 
form truly  corrects  the  fundamental  problems  with  the  current  law.  The  key  to 
meaningful  reform  is  through  changes  to  the  remedy  selection  process,  because  it 
is  the  Unchpin  of  the  system.  Consequently,  the  discussion  below  focuses  on  remedy 
selection.  It  identifies  the  key  areas  in  need  of  further  change  in  S.  1834,  and  offers 
solutions.  Following  this  discussion,  GE  has  identified  important  issues  in  the  other 
Titles  of  the  bill  that  warrant  further  consideration  and  offers  its  suggestions  on 
how  these  issues  should  be  addressed. 

GE  is  one  of  the  oldest  and  largest  companies  in  America.  Throughout  the  over 
115-year  existence  of  the  company,  it  has  been  involved  in  extensive  manufacturing 
activities,  making  everything  from  aircraft  engines  to  electronics,  to  lighting,  to 
washing  machines.  The  company  is  involved  in  almost  every  aspect  of  the  Superfund 
scheme,  not  just  relating  to  manufacturing  operations,  but  as  an  insurer  and  lender 
as  well.  Because  of  our  breadth  of  operation  and  long  history  of  existence,  we  have 
been  identified  by  EPA  as  being  a  potentially  responsible  party  (PRP)  at  74 
Superfund  sites,  more  than  any  other  private  party.  We  have  been  involved  at  large 
and  small  Superfund  sites,  as  a  major  PRP  at  a  site  with  over  600  potentially  re- 
sponsible parties  (PRPs),  as  a  de  minimis  party,  and  as  the  sole  identified  party  at 
a  site.  We  have  extensive  experience  in  all  phases  of  the  Superfund  process,  fi-om 
investigation  to  remedy  selection,  implementation,  and  maintenance,  and  research 
and  development  for  more  efficient,  better  ways  to  clean  things  up.  And  we  are 
spending  a  lot  of  money  on  our  remedial  activities,  a  part  of  which  is  Superfund. 
Not  surprisingly,  we've  spent  over  a  half  billion  dollars  already  and  are  now  spend- 
ing around  $100  million  each  year.  We're  also  investing  in  new  remedial  tech- 
nologies, having  spent  over  $10  million  last  year,  and  $30  million  since  1990.  In 
short,  we  are  very  interested  stakeholders,  and,  we  have  a  unique  wealth  of  experi- 
ence with  Superfund  which  we  hope  will  be  useful  to  the  Committee. 

The  general  consensus  among  Superfund  stakeholders  is  that  the  present 
Superfund  program  is  seriously  broken  and  needs  to  be  fixed.  Remedies  cost  too 
much,  take  too  long,  and  don't  address  real  risks  to  public  health.  In  addition  to 
the  money  spent  on  the  remedy  itself,  millions  more  are  spent  in  private  transaction 
and  EPA  oversight  costs.  There  is  a  lack  of  coordination  between  the  Federal  and 
State  governments,  leading  to  confusion  and  conflicting  directives.  The  existing  li- 
ability system  is  unfair  and  results  in  too  much  time  and  money  being  spent  on  liti- 
gation. Despite  the  enormous  expenditures  and  extensive  study  of  these  sites,  the 
public,  PRPs,  and  the  government  are  not  getting  are  not  getting  benefits  commen- 
surate with  the  amount  of  dollars  expended  because  we  are  not  fixing  real  problems 
and  reducing  reel  risks. 

S.  1834  represents  significant  progress  on  many  of  these  issues.  A  consensus  has 
been  reached  on  certain  important  changes  to  the  remedy  selection  process  that 
should  lead  to  more  cost-effective,  quicker  reduction  of  real  risks  by  the  elimination 
of  the  preference  for  permanence,  the  requirement  for  ARARs,  and  "treatment  for 
treatment  sake"  preference.  Substantial  headway  has  been  made  in  fashioning  an 
administrative  allocation  process  as  a  substitute  for  expensive  court  contribution 
litigation  to  allocate  fair  shares.  The  proposal  for  resolving  environmental  insurance 
coverage  disputes  is  a  hard  fought  but  very  good  compromise  that  should  not  be 
changed.  Nevertheless,  additional  improvements  still  need  to  be  made  if  we  are  to 
truly  reform  the  process  this  year  and  make  it  work.  It  is  clearly  time  to  reassess 
the  problem,  keep  what's  good,  fix  what's  wrong,  and  infuse  new  ideas.  Of  the  out- 
standing issues,  ground  remediation  needs  the  most  work.  It  is  the  one  part  of  the 
remedy  selection  process  that  is  not  working  by  almost  all  accounts,  yet  has  not 
been  changed. 
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I.  REMEDY  SELECTION 


The  remedy  selection  process  is  at  the  core  of  the  Superfund  program.  It  is  the 
culmination  of  a  process  that  starts  with  identification  and  preliminary  analysis  of 
a  site  and  continues  through  years  of  investigation  and  studies.  By  the  time  a  rem- 
edy is  selected  for  a  site,  several  million  dollars  have  often  been  spent  on  these  pre- 
liminary activities  and  years  have  passed.  The  average  NPL  site  remedy  costs  $25- 
30  million.  The  average  time  to  complete  remediation  of  a  site  is  12  years.  In  a  1990 
study,  the  University  of  Tennessee  estimated  the  total  cost  of  remediating  all  NPL 
sites  under  current  EPA  policy  at  $151  billion  and  the  cost  of  all  environmental  re- 
mediation at  nearly  a  trillion  dollars.  This,  then,  is  an  enormous  commitment  of  the 
country's  resources.  We  need  to  make  sure  it  works,  that  we  are  responding  to  the 
right  risks,  and  that  our  money  is  well  spent. 

It  is  widely  recognized  that  the  current  remedy  selection  program  is  seriously 
flawed.  It  is  too  expensive,  too  slow,  and  is  unfair.  Remedies  impose  requirements 
far  beyond  what  is  necessary  to  protect  public  health — instead,  focusing  on  hypo- 
thetical risks  and  using  risk  assessment  techniques  that  compound  conservative  as- 
sumptions, thereby  overestimating  even  the  hypothetical  risks.  One  study  has 
shown  that  90  percent  of  risk  pathways  analyzed  in  remedy  selection  are  future  risk 
scenarios  that  presume  land  use  different  from  current  use,  particularly  future  resi- 
dential use  of  the  Superfund  site  where  there  is  none  currently.  See  Viscusi,  W.  Kip 
and  Hamilton,  James  T.,  "Human  Health  Risk  Assessments  for  Superfund,"  Decem- 
ber 3,  1993. 

S.  1834  takes  some  positive  steps  to  address  the  problems  in  the  current  remedy 
selection  process.  The  recognition  of  land  use  as  a  critical  consideration  in  selecting 
a  protective  remedy  is  a  much  needed  improvement.  The  elimination  of  the  pref- 
erence for  treatment  at  most  sites  represents  a  significant  step  toward  ensuring  the 
flexibility  to  select  cost-effective  but  protective  remedies.  The  ARARs  concept  has 
been  improved  over  the  current  law.  The  five  factors  to  be  considered  in  selecting 
a  remedy,  culled  down  from  the  nine  criteria  currently  used,  retain  the  critical  ele- 
ments in  a  more  efficient  analytical  package,  assuming  that  implementability  is 
read  into  the  five  factors. 

A.  Groundwater 

Despite  these  important  improvements,  certain  key  issues  need  to  be  changed  to 
ensure  that  the  revised  Superfund  program  will  be  faster,  fairer,  and  more  cost-ef- 
fective, without  sacrificing  public  health  or  environment  protection.  The  most  impor- 
tant issue  is  how  groundwater  is  dealt  with.  EPA  estimates  that  groundwater  is 
contaminated  at  80  percent  of  NPL  sites  and  that  60  percent  of  the  groundwater 
sites  are  dense,  non-aqueous  phase  liquid  (DNAPL)  sites,  which  do  not  respond  to 
pump  and  treat  remedies.  The  recently  issued  study  by  the  National  Research 
Council  (NRC),  the  research  arm  of  the  National  Academy  of  Sciences,  further  esti- 
mates the  cost  of  remediating  groundwater  contamination  alone  over  the  next  thirty 
years  to  be  as  high  as  one  trillion  dollars. 

S.  1834  continues  current  law  and  codifies  EPA  policy  on  groundwater  remedi- 
ation, which  has  proven  in  practice  to  be  extremely  costly  and  ineffective.  Currently, 
EPA  interprets  the  Superfund  law  generally  to  require  restoration  of  groundwater 
and  surface  water  throughout  the  plume  to  drinking  water  quality,  not  just  where 
it  may  be  used  by  someone,  with  minimal  regard  for  cost,  technical  impracticability, 
or  public  health  and  environmental  benefits.  Moreover,  EPA  policy  presumes  that 
most  groundwater  is  a  future,  hypothetical  drinking  water  supply,  and  thus  has  ex- 
tended these  requirements  to  almost  all  aquifers,  whether  or  not  there  is  any  realis- 
tic likelihood  that  the  particular  aquifer  will  ever  actually  be  used  for  drinking 
water. 

Consequently,  for  most  groundwater  components  of  remedies,  EPA  will  select 
drinking  water  standards  (Maximum  Contaminant  Levels,  or  MCLs)  or  even  stand- 
ards more  stringent  than  those  required  for  drinking  water  supplies,  such  as  non- 
zero Maximum  Contanment  Level  Goals  (MCLGs),  even  if  in  the  foreseeable  future 
no  one  realistically  expects  that  the  water  will  be  used  for  drinking.  MCLGs  were 
developed  under  the  Safe  Drinking  Water  Act  as  protective  goals  without  consider- 
ations of  cost  or  technical  feasibility.  In  addition,  these  standards  are  designed  to 
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be  applied  at  the  tap,  after  treatment,  not  in  the  water  body  itself.  The  result  is, 
on  the  whole,  very  costly  groundwater  remedies  with,  at  many  sites,  little  benefit 
to  public  health  or  improvement  in  groundwater  conditions. 

For  example,  at  one  site  at  which  GE  is  involved,  all  nearby  residents  use  city 
water  and  it  is  not  likely  that  the  groundwater  will  be  used  as  a  drinking  water 
source  in  the  future.  Nonetheless,  EPA's  selected  remedy  includes  extensive  ground- 
water remediation.  The  remedy  was  selected  premised  on  future  residential  use  of 
the  site,  including  drilling  of  a  drinking  water  well,  which  is  neither  a  current  or 
reasonably  anticipated  use  of  the  site. 

Despite  the  failures  of  the  current  program  in  addressing  groundwater  realisti- 
cally and  effectively,  the  proposed  bill  continues  this  approach.  EPA  Administrator 
Carol  Browner  confirmed,  in  her  June  testimony  before  the  House  Public  Works 
Committee,  that  the  bill  as  it  currently  stands  codifies  EPA's  current  guidance  and 
interpretation  of  the  statute.  In  fact,  the  bill  as  it  is  now  written  would  require 
cleanup  of  groundwater  that  is  not  used  for  drinking  water  to  levels  that  are  more 
stringent  than  those  that  must  be  met  when  the  groundwater  is  used  for  drinking 
water  because  it  requires  achievement  of  non-zero  MCLGs.  We  believe  this  is  an  un- 
wise policy  choice  in  view  of  the  limited  and  competing  resources  available  to  this 
program.  As  it  stands,  S.  1834  should  be  modified  to  address  this  issue.  It  is  the 
single  most  critical  issue  remaining  in  the  current  bill. 

In  order  to  address  these  problems,  we  are  proposing  a  program  that  is  focused 
principally  around  three  concepts:  the  likelihood  and  timing  of  the  use  of  the 
groundwater  and  the  location  of  the  use  of  the  groundwater,  and  the  technical  fea- 
sibility of  cleaning  it  up.  As  applied,  these  principles  would  require  that  ground- 
water that  is  being  used  or  likely  to  be  used  in  the  near  fiiture  would,  subject  to 
technical  feasibility  constraints,  be  treated  to  drinking  water  standards  now.  Treat- 
ment should  be  at  the  point  of  use  rather  than  everywhere  in  the  aquifer.  It 
achieves  the  same  result  in  protectiveness.  A  complete  cleanup  throughout  the  aqui- 
fer is  generally  conceded  to  be  impossible.  Where  the  groundwater  is  not  likely  to 
be  used,  containment  of  the  plume  may  be  appropriate  if  necessary  to  prevent  mi- 
gration and  protect  other  drinking  water  supplies.  Of  course,  where  it  is  not  tech- 
nically feasible  to  treat  the  aquifer  alternate  water  supplies  must  be  provided. 

We  are  not  proposing  that  this  groundwater  program  be  applied  to  releases  from 
new  landfills,  surface  impoundments,  underground  tanks  or  other  facilities.  As  to 
those  facilities,  the  focus  must  continue  to  be  on  leak  detection  and  prevention  of 
releases.  Any  releases  from  new  facilities  should  appropriately  be  subject  to  a  res- 
toration standard  in  order  to  deter  conduct  that  might  allow  such  releases  to  occur. 
To  provide  some  factual  context  for  this  discussion,  articulated  below  are  two  com- 
mon circumstances  in  which  the  question  arises  whether  an  active  treatment  system 
or  a  more  flexible,  use-based  approach  to  groundwater  is  appropriate.  The  first  is 
the  frequent  circumstance  where  groundwater  is  under  a  city  or  other  developed 
area,  all  of  which  is  served  by  a  public  water  system.  In  these  circumstances,  it  is 
extremely  unlikely  that  the  groundwater  will  be  used  for  drinking  purposes.  There- 
fore, treating  it  to  meet  drinking  water  standards  is  unnecessary  and  a  waste  of 
scarce  resources. 

The  second  circumstance  is  precisely  the  opposite  situation:  where  the  land  is  un- 
developed and  may,  or  may  not,  be  developed  in  the  foreseeable  future.  In  those  cir- 
cumstances, the  groundwater  should  be  treated  when  it  is  going  to  be  used.  Until 
that  time,  containment  may  be  appropriate  to  insure  that  other  areas  of  the  aquifer 
that  are  in  use  are  not  contaminated. 

1.  Timing  and  Likelihood  of  Use 
The  bill  requires  cleanup  of  surface  water  and  "groundwater  that  may  be  used  for 
drinking  water"  to  MCLs  and  MCLGs.  There  is  no  consideration  given  to  the  timing 
or  likelihood  of  use  in  determining  degree  of  cleanup  or  whether  remediation  is  nec- 
essary at  all.  The  bill  defines  "groundwater  that  may  be  used  for  drinking  water" 
to  exclude  only  aquifers  that  are  naturally  undrinkable  or  that  are  contaminated  by 
sources  other  than  facilities  at  which  remedial  actions  will  be  taken.  Otherwise,  the 
phrase  "may  be  used  for  drinking  water"  is  extremely  vague.  EPA's  history  of  inter- 
pretation of  this  phrase  is  to  presume  that  almost  all  aquifers  are  potential  drinking 
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water  supplies.  EPA  relies  in  large  part  on  State  groundwater  classification  sys- 
tems, which  generally  classify  all  but  naturally  unusable  aquifers  as  potential 
drinking  sources,  even  if  there  is  no  realistic  expectation  that  the  aquifer  will  actu- 
ally be  used  in  the  future.  To  presume  future  use,  and  therefore  require  cleanup 
without  regard  to  location  or  likelihood  of  actual  use,  circumvents  the  purpose  of 
health-based  standards,  which  are  designed  to  focus  on  real  risks  to  human  health. 
It  drives  up  costs  and  yields  no  benefit  to  public  health,  in  contravention  to  the 
goals  of  the  Superfund  program  itself. 

For  example,  at  one  site  at  which  EPA  determined  that  the  existing  groundwater 
contamination  posed  no  significant  risk  to  human  health  or  the  environment,  in  part 
because  the  groundwater  was  not  currently  or  likely  to  be  used  as  drinking  water, 
EPA  nonetheless  required  PRPs  to  try  to  meet  drinking  water  standards  through 
an  extraction  and  treatment  remedy,  even  though  it  was  technologically  not  possible 
to  achieve  the  drinking  water  standards.  The  treatment  remedy  selected  by  EPA 
was  niiie  times  the  cost  of  an  equally  protective  remedy  based  on  controlled  access 
and  monitoring. 

To  bring  rationality  and  consistency  to  the  program,  the  bill  should  apply  the 
same,  use-based  approach  to  groundwater  as  it  does  to  soils.  It  should  require  drink- 
ing water  standards  for  water  that  is  currently  or  reasonably  anticipated  to  be  used 
for  drinking  water.  This  allows  resources  to  be  focused  on  real  risks  to  public  health. 
Where  groundwater  is  not  being  used,  the  plume  should  be  contained  to  prevent  mi- 
gration or  impact  on  any  aquifer  that  is  being  used  as  a  drinking  water  supply.  If 
the  use  of  the  groundwater  as  a  drinking  water  source  is  not  foreseen  now,  but  be- 
comes likely  later  on,  it  can  be  remediated  then  without  any  additional  impact. 

We  must  be  clear  about  what  this  proposal  is  not:  it  is  not  a  proposal  to  create 
"dead  zones  1'  as  others  have  characterized  it.  Nor  is  it  one  to  allow  the  uncon- 
strained spread  of  contamination.  We  are  proposing  that  groundwater  be  cleaned  up 
when  it  is  necessary — that  all  groundwater  cannot,  as  an  economic  and  technical 
matter,  be  restored  at  once.  Rather,  a  use-based  approach  should  be  applied. 

2.  Point  of  Compliance 

S.  1834  does  not  specify  where  compliance  is  measured  in  achieving  groundwater 
cleanup  standards.  Current  EPA  policy  is  to  require  compliance  throughout  the 
plume,  or  at  least  at  and  beyond  the  edge  of  any  waste  managed  in  place.  Without 
direction  from  Congress,  it  is  likely  that  EPA  will  continue  to  interpret  the  point 
of  compliance  as  it  has  always  done.  Achieving  standards  throughout  the  plume  is 
not  linked  to  public  health  protection,  since  it  does  not  tie  in  with  the  potential  for 
exposure  through  use.  Instead,  the  bill  should  establish  the  point  of  compliance  for 
cleanup  as  measured  at  the  point  where  water  is  removed  from  the  ground  or  sur- 
face. This  will  ensure  that  remedial  standards  are  achieved  prior  to  exposure  in  a 
cost  effective  manner. 

Moreover,  by  applying  both  time  and  location  of  use  principles,  the  ability  of 
groundwater  to  recover  through  natural  biological  and  chemical  processes  is  en- 
hanced. Although  our  understanding  of  the  science  of  groundwater  contamination  is 
still  very  limited,  as  we  gain  experience  and  knowledge  of  these  complex  processes 
we  find  that  many  natural  processes  are  capable  of  reducing  the  level  of  contamina- 
tion in  groundwater.  It  would  be  a  waste  of  resources  to  attempt  to  treat  through 
an  aggressive  groundwater  pumping,  treating  and  reinjection  program  that  which 
would  otherwise  be  restored  naturally. 

3.  Technical  Impracticability 

Science  has  only  recently  identified  and  started  to  grapple  with  the  complexity  of 
groundwater  contamination  problems.  Years  of  experience  in  selecting  and  imple- 
menting remedies  have  shown  that  most  groundwater  remedies  are  ineffective.  The 
recent  NEC  report,  referenced  earlier,  noted  that  groundwater  restoration  to  health- 
based  goals  is  impracticable  with  existing  technologies  at  a  large  number  of  sites. 
Industry  and  the  government  have  spent  millions  of  dollars  attempting  to  remediate 
water  that  cannot  be  realistically  remediated.  NEC  estimates  that  at  least  half  of 
the  sites  on  the  NPL  with  groundwater  problems  warrant  a  technical  impracticabil- 
ity wavier. 
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According  to  NRC,  the  key  technical  reasons  for  the  difficulty  of  cleanup  include 
the  following: 

•  Physical  heterogeneity — the  highly  variable  composition  of  the  subsurface 

•  Presence  of  nonaqueous-phase  liquids  (NAPLs) — many  common  contami- 
nants do  not  readily  dissolve  in  water  and  cannot  be  removed  by  pumping 

•  Migration  of  contaminants  to  inaccessible  regions — such  as  to  small  pores 
within  aggregated  material 

•  Sorption  of  contaminants  to  subsurface  materials — many  common  contami- 
nants have  a  tendency  to  adhere  to  solid  materials  in  the  subsurface 

•  Difficulties  in  characterizing  the  subsurface — observations  from  sampling 
points  cannot  be  easily  extrapolated  due  to  the  heterogeneities  in  the  subsurface 

The  NRC  positions  are  validated  by  the  work  of  Dr.  John  Cherry  and  other  re- 
searchers at  the  Waterloo  Center  for  Groundwater  Research.  The  University  Con- 
sortium Research  Program,  begun  in  1988,  has  been  instrumental  in  the  develop- 
ment of  information  on  the  behavior,  fate  and  monitoring  of  chlorinated  solvents  in 
the  subsurface.  The  alternative  remediation  goals  for  groundwater  discussed  in  the 
attached  paper  are  consistent  with  recommendations  included  in  the  NRC  report. 

As  a  result  of  the  growing  evidence  that  reaching  health-based  groundwater  clean- 
up standards  may  be  technically  impracticable,  EPA  has  developed  guidance  inter- 
preting waiver  requirements  for  groundwater  cleanup  standards.  However,  before 
obtaining  a  waiver,  EPA  generally  requires  parties  to  construct  and  operate  cleanup 
systems  for  a  number  of  years  to  establish  that  the  cleanup  standards  cannot  be 
met.  Requiring  such  a  showing  results  in  the  needless  expenditures  of  capital  and 
significantly  slows  progress.  Technical  impracticability  needs  to  be  evaluated  and  re- 
alistically decided  up  front,  prior  to  the  expenditure  of  money  and  time  that  is  the 
consequence  of  current  policy. 

B.  National  Goal /Risk  Range 

The  bill  provides  that  remedies  selected  and  protective  concentration  levels  (clean- 
up standards)  established  under  the  Act  must  achieve  a  national  goal  of  protecting 
human  health  and  the  environment,  unless  achieving  the  goals  is  "technically  infea- 
sible  or  unreasonably  costly."  EPA  is  mandated  to  promulgate  single,  numerical 
standards  for  both  chemical  carcinogens  and  non-carcinogens  that  reflect  this  goal. 
It  is  generally  thought  that  10  ~*,  or  one  in  one  million  excess  cancer  risk  will  be 
selected  as  the  single  numerical  goal.  Currently,  the  National  Contingency  Plan 
(NCP)  relies  upon  a  risk  range  of  10  ~  *  to  10  "  *  in  selecting  the  appropriate  cleanup 
standards  for  a  site.  In  fact,  the  notion  of  10  "*  as  a  protective  level  goal  has  been 
challenged  as  unfounded  in  science  and  based  on  improperly  applied  policy.  See 
Kelly,  K.E.  and  Cardon,  N.C.,  "The  Myth  of  10" «  as  a  Definition  of  Acceptable  Risk 
(or,  "In  Hot  Pursuit  of  Superfund's  Holy  Grail"),"  attached. 

A  risk  range  is  a  more  appropriate  risk  management  goal,  which  allows  some 
flexibility  in  choosing  remedial  alternatives,  allows  consideration  of  realistic  land 
use  and  the  size  of  the  potentially  affected  population,  and  provides  for  some  consid- 
eration of  the  inherent  uncertainty  in  the  calculation  of  exposure  and  risk  under 
current  analysis  protocols  and  guidance.  Risk  assessments  generally  produce  out- 
comes that  are  very  conservative  single  point  risk  estimates  that  are  at  the  very 
conservative  end  of  a  broad  range  of  risk  estimates.  Therefore,  to  choose  a  single 
point  as  the  acceptable  level  of  risk  implies  greater  precision  than  actually  exists 
and  allows  less  flexibility  than  is  necessary  to  properly  assess  risk  in  light  of  actual 
site  conditions  and  exposure  factors.  The  lO"'*  to  10  ~*  risk  range  should  be  speci- 
fied in  the  statute,  rather  than  confining  discretion  to  a  single,  artificial  number 
and/or  leaving  selection  of  the  appropriate  criteria  to  EPA  through  rulemaking. 

C.  implementability  of  the  National  Formula 

The  bill  provides  that  the  national  risk  protocol  shall  establish,  to  the  extent  prac- 
ticable, standardized  formulae  or  methodologies  for  evaluating  exposure  pathways 
and  developing  chemical  concentration  levels  for  the  100  most  frequently  occurring 
contaminants.  The  standard  formulae  or  methodologies  shall  include  national  con- 
stants for  specific  invariant  characteristics,  facility  specific  variables,  and  exposure 
factors  related  to  demographics.  The  bill  provides  for  use  of  facility-specific  risk  as- 
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sessments  where  standardized  formulae  for  exposure  scenarios,  exposure  pathways, 
or  chemicals  are  unavailable. 

We  have  three  significant  concerns  in  the  implementation  of  the  formulaic  ap- 
proach of  the  national  risk  protocol: 

The  exposure  factors  or  defaults,  or  ranges  of  defaults,  employed  in  the  standard- 
ized formulae  or  methodologies  must  be  representative  of  actual  facility  conditions, 
and  must  not  be  utilized  simply  to  provide  a  conservative  representation  of  expo- 
sure. Building  in  excess  conservatism  results  in  a  misrepresentation  of  the  true  nsk, 
and  is  at  the  heart  of  what  is  wrong  with  the  current  risk  assessment  protrxjols. 

Facilities  for  which  standard  formulae  do  not  apply  must  be  addressed  by  the  per- 
formance of  facility-specific  risk  assessment  to  establish  protective  concentration 
levels.  For  these  unique  situations,  fierce-fitting  a  standardized  formula  or  meth- 
odology must  not  be  allowed — again,  so  that  the  most  accurate  portrayal  of  real  risk 
can  be  provided. 

The  protocol  should  be  limited  to  development  of  chemical  concentration  levels  for 
soil  contaminants  only.  While  we  presume  this  is  the  intent,  the  bill  should  specify 
as  much. 

D.  Hot  Spots 

The  proposed  bill  creates  a  preference  for  treatment  of  so-called  "hot  spots,"  which 
are  defined  as  discrete  areas  that  contain  "hazardous  substances,  pollutants  or  con- 
taminants that  are  in  high  concentrations,  are  highly  mobile,  or  cannot  be  reliably 
contained,  and  that  would  present  a  significant  risk  to  human  health  or  the  environ- 
ment should  exposure  occur."  (emphasis  added).  Hot  spots  are  currently  addressed 
under  the  removal  program  where  they  present  an  acute  risk.  If  the  hot  spots  do 
not  present  a  risk  requiring  special  and  immediate  attention,  because  there  is  no 
actual  risk  through  exposure,  they  are  addressed  in  the  course  of  the  normal  remedy 
selection  process.  In  most  cases,  a  containment  remedy,  if  selected  as  the  appro- 
priate remedy  for  the  site,  will  eliminate  exposure  from  the  hot  spot  and  therefore 
adequately  address  any  risk  the  hot  spot  might  present. 

"Significant  risk"  is  not  defined  in  the  bill.  EPA  indicates  in  its  summary  of  the 
bill  that  it  expects  triggering  concentrations  to  be  some  multiplier  of  protective  con- 
centration levels  established  for  particular  constituents,  (i.e.,  material  posing  risks 
several  orders  of  magnitude  above  protective  levels).  This  definition  should  be  spe- 
cifically written  into  the  bill  to  assure  that  the  mandated  treatment  preference  is 
judiciously  applied,  such  that  the  realistic  potential  for  exposure  is  considered. 

Hot  spot  treatment  is  likely  to  be  inordinately  expensive.  The  bill  recognizes  this 
by  instructing  the  President  to  allow  for  greater  cost  in  selecting  a  hot  spot  remedy 
than  for  a  non-hot  spot  remedy.  An  initial  analysis  of  a  few  sites  (both  Superfund 
and  non-Superfund)  indicates  that  hot  spot  treatment  could  double  the  cost  of  reme- 
diation in  many  cases,  with  no  additional  risk  reduction  beyond  the  remedy  selected 
for  the  site. 

To  constrain  the  applicability  of  the  hot  spot  provision  to  those  situations  in  which 
the  preference  for  treatment  yields  a  benefit  in  public  health  protection,  rather  than 
a  mere  perpetuation  of  "treatment  for  treatment's  sake,"  the  definition  should  be 
modified  to  require  that  substances  be  both  highly  toxic  and  highly  mobile  to  war- 
rant treatment.  Second,  the  definition  should  require  that  the  substances  present 
an  actual  risk  to  human  health  or  the  environment  based  on  a  realistic  expectation 
of  exposure  occurring,  rather  than  the  hypothetical  presumption  of  risk  should  expo- 
sure occur.  The  provision  should  be  clarified  to  state  that  if  no  treatment  remedy 
is  available  within  5  years,  or  if  the  existing  containment  remedy  remains  protec- 
tive, additional  review  or  treatment  will  not  be  required  except  to  ensure  the  contin- 
ued integrity  and  protectiveness  of  the  existing  remedy.  In  addition,  the  provision 
should  impose  a  per-site  cap  on  hot  spot  treatment  cost,  as  has  been  done  in  the 
removal  program. 

E.  Ninetieth  Percentile 

S.  1834  requires  that  the  national  risk  protocol  establish  guidelines  to  ensure  pro- 
tective concentration  levels  that  result  in  final  protection  "at  approximately  the  90th 
exposure  percentile  of  the  affected  population."  The  "affiected  population"  specifically 
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includes  "sensitive  subpopulations,"  a  term  which  is  referenced  earlier  but  not  de- 
fined. Under  one  interpretation  of  this  language,  EPA  could  require  protection  at 
greater  than  the  90th  percentile,  (i.e.,  95th  or  99.99  percentile),  to  "ensure"  protec- 
tion at  the  90th  percentile.  This  would  allow  EPA  to  interpret  this  provision  as  a 
continuation  of  its  present  practice,  which  includes  overly  conservative  exposure  sce- 
narios and  default  parameters  that  result  in  standards  at  a  95th  percentile  to  a 
99th  percentile  and  even  higher. 

Reading  this  provision  in  light  of  the  requirement  for  a  single  numerical  risk  goal, 
which  could  even  be  more  stringent  than  one  in  one  million,  would  create  extremely 
conservative  and  overly  protective  requirements  for  cleanup  standards.  This  result 
is  inconsistent  with  the  sentence  immediately  preceding  the  90th  percentile  lan- 
guage, which  requires  that  risk  assessments  include  "reasonable  estimates  of  high- 
end  exposures  that  do  not  exaggerate  risks  by  inappropriately  compounding  mul- 
tiple hypothetical  conservative  assumptions."  The  language  should  be  changed  to 
clarify  that  the  90th  percentile  is  not  a  floor  to  be  exceeded  on  the  basis  of  unwar- 
ranted conservatism. 

II.  OTHER  ISSUES 

Superfund  reform  is,  and  should  be,  complete  reform  of  its  interrelated  processes. 
Although  remedy  selection  is  the  fundamental  issue  in  need  of  reform,  other  aspects 
of  the  Superfund  program  contribute  significantly  to  the  ultimate  success  or  failure 
of  the  program.  Listed  below  are  issues  that  warrant  further  consideration.  For  each 
we  have  provided  a  brief  discussion  of  the  problem  and  recommendations  for  im- 
provement. 

1.  EPA's  extraordinary  unreviewable  discretion  needs  to  be  restrained 

The  limits  on  judicial  review  of  remedy  decision  making  were  imposed  in  the 
original  Superfund  law  to  ensure  that  response  actions  were  not  unnecessarily  de- 
layed by  litigation. 

Judicial  review  was  allowed  after  the  response  action  was  performed,  through  cost 
recovery  or  enforcement  actions.  S.  1834  unnecessarily  extends  the  bar  on  judicial 
review  to  non-remedial  contexts,  inconsistent  with  the  intent  of  the  original  law.  In 
Title  IV  of  the  bill,  EPA  is  provided  with  unbounded  and  unreviewable  discretion 
to  make  critical  liability  and  settlement  determinations.  For  example,  EPA's  deter- 
minations about  the  parties  eligible  for  expedited  settlement,  the  terms  of  such  ex- 
pedited settlements,  the  acceptability  of  the  allocator,  and  the  acceptability  of  the 
final  allocation  are  all  given  to  EPA's  unreviewable  discretion.  These  decisions  have 
tremendous  implications  on  the  potential  liability  and  exposure  of  PRPs,  and  judi- 
cial review  of  these  non-cleanup  related  activities  must  be  available  to  ensure  fair- 
ness and  equity.  Judicial  review  should  be  provided  for  EPA  decisions  on  the  terms 
of  or  parties  eligible  for  expedited  settlements,  and  EPA  should  not  be  permitted 
to  reject  the  allocator  or  the  final  allocation  without  some  judicial  scrutiny. 

2.  The  allocation  procedures  should  be  modified  to  provide  for  fairer  and  more  timely 

allocations 

Although  the  allocation  procedures  in  Title  IV  provide  a  foundation  for  ameliorat- 
ing the  unfairness  and  litigiousness  in  the  current  Superfund  program,  some  provi- 
sions should  be  modified  to  better  achieve  the  goal  of  fair  and  timely  allocations. 

The  statutory  allocation  factors  must  be  clarified.  The  bill  would  limit  the 
allocator's  consideration  to  the  so-called  "Gore"  factors  and  other  factors  published 
by  EPA.  The  Agency's  ability  to  control  the  allocation  factors  still  leaves  EPA,  a 
party  with  a  vested  interest  in  the  allocation  process,  with  too  much  control  over 
the  process.  The  factors  also  ignore  several  critical  elements  to  a  fair  allocation,  par- 
ticularly at  municipal  solid  waste  (MSW)  sites:  the  volume  of  waste  attributable  to 
a  party  and  the  relationship  of  that  waste  to  the  response  costs  at  the  facility.  The 
bill  should  be  changed  to  specifically  allow  the  allocator  to  consider  any  factor  that 
justice  requires. 

The  allocation  process  should  start  earlier  to  encourage  expedited  settlements 
with  PRPs  to  perform  remedial  actions.  As  proposed,  the  process  will  take  at  a  mini- 
mum sdmost  3  years  to  complete  and,  as  a  result,  may  occur  too  late  to  ensure  that 
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PRPs  settle  in  time  to  conduct  the  response  action.  The  process  should  begin  sooner 
and  proceed  faster  so  that  it  can  be  completed  by  the  time  the  RI/FS  is  completed. 

3.  Containment  remedies  should  be  placed  on  equal  footing  with  treatment  remedies 

for  settlement  purposes 
One  of  the  most  important  improvements  in  the  bill  is  the  elimination  of  the 
"preference  for  treatment"  in  selecting  remedial  action  under  Tide  V,  a  recognition 
that  containment  remedies  are  often  the  best  way  to  address  contamination.  How- 
ever, the  new  settlement  provisions  in  Title  IV  tilt  the  balance  back  in  favor  of  a 
philosophy  of  "treatment-for- treatments"  sake.  Under  the  bill,  "final"  covenants  not 
to  sue  could  only  be  provided  by  EPA  to  settlors  who  perform  or  complete  treatment 
off-site  disposal  remedies;  they  would  be  unavailable  for  containment  remedies 
when  some  hazardous  substances  are  left  on-site.  This  distinction  not  only  under- 
mines the  careful  balance  achieved  between  treatment  and  containment  remedies 
under  Title  V,  it  is  unnecessary.  Under  Title  IV,  settlors  performing  remedial  ac- 
tions have  to  pay  premiums  to  EPA  to  ensure  sufficient  funding  should  an  addi- 
tional response  be  required  at  a  later  time  at  the  site.  Thus,  EPA  will  be  adequately 
protected  by  premiums,  even  if  a  containment  remedy  were  allowed  the  same  kind 
of  final  covenant  as  a  treatment  remedy.  Final  covenants  should  be  provided  to  all 
settlors  at  containment  sites  so  that  such  settlors  achieve  as  much  certainty  as 
those  at  treatment  sites. 

4.  EPA's  authority  to  issue  unilateral  administrative  orders  (UAOs)  should  not  be  ex- 

panded 

Under  present  law,  EPA  is  authorized  to  issue  UAOs  aft;er  determining  that  an 
imminent  and  substantial  endangerment  exists.  Recipients  of  UAOs  face  severe  pen- 
alties for  noncompliance  "without  sufficient  cause,"  and,  at  the  same  time,  are  pro- 
hibited from  obtaining  pre-enforcement  judicial  review  of  the  order.  Title  IV  of  the 
bill  would  unnecessarily  expand  this  draconian  authority  by  allowing  EPA  to  amend 
a  unilateral  administrative  order  without  a  subsequent  finding  of  continuing 
endangerment  to  human  health  or  the  environment.  The  bill  would  also  severely 
limit  a  PRP's  defenses  for  noncompliance  with  an  order  to  (a)  an  "objectively  reason- 
able belief  that  the  PRP  is  not  liable  or  (b)  a  case  where  a  court  later  determines 
that  the  response  action  required  by  the  order  is  inconsistent  with  the  NCP. 

EPA's  unilateral  order  authority  should  not  be  expanded,  nor  should  defenses 
available  to  administrative  orders  be  further  limited.  The  Agency's  existing  adminis- 
trative order  authority  is  extremely  broad  and  the  penalties  for  noncompliance  suffi- 
ciently harsh  that  further  restrictions  on  PRP  rights  are  unwarranted  and  will  only 
lead  to  greater  unfairness  and  uncontrolled  costs.  Because  unilateral  orders  are  by 
definition  non-consensual,  they  should  only  be  authorized  where  an  emergency  or 
significant  contamination  problem  exists. 

5.  The  States'  authority  to  impose  inappropriate  and  wasteful  "relevant  and  appro- 

priate" standards  should  be  eliminated  or  modified 

One  of  the  most  significant  reforms  in  the  bill  is  the  elimination  of  the  require- 
ment that  response  actions  attain  all  "applicable"  or  "relevant  and  appropriate" 
standards  (ARARs)  from  other  Federal  and  State  programs.  Under  the  new  remedy 
selection  provisions  of  Title  V,  a  remedial  action  need  only  comply  with  standards 
that  are  truly  applicable  to  that  action.  However,  without  explanation.  Title  II  nul- 
lifies this  improvement  by  authorizing  States  "to  enforce  compliance  with  any  stand- 
ard, regulation,  condition,  requirement,  order,  or  final  determination  that  was  is- 
sued or  made  by  the  State,"  regardless  of  the  cost-effectiveness,  feasibility,  or  neces- 
sity of  the  State's  provision.  Delegation  should  not  be  used  to  allow  States  to  bypass 
the  improvements  gained  in  Title  V.  Either  this  State  authority  to  impose  "RARs" 
should  be  made  consistent  with  the  requirements  of  Title  V,  or  States,  and  not  the 
Fund  or  PRPs,  should  have  to  pay  to  require  compliance  with  these  other  provisions. 

6.  The  proposed  revisions  to  the  Hazard  Ranking  System  CIRS)  should  be  modified 

substantially 

Title  I  of  the  bill  would  change  the  way  EPA  scores  facilities  under  the  HRS  for 
inclusion  on  the  National  Priorities  List  by  allowing  EPA  to  group  facilities  to- 
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gether,  even  if  they  are  not  "adjacent  or  geographically  juxtaposed,"  and  to  consider 
historical  exposures  to  hazardous  substances  unrelated  to  the  facility  (or  facilities) 
being  scored.  The  technical  capability  to  do  such  broad  scoring  is  lacking.  It  will  be- 
come difficult,  if  not  impossible  to  consistently  and  accurately  measure  a  "history 
of  exposure"  or  even  to  identify  such  exposure.  Scoring  will  become  significantly 
more  complex,  time-consuming,  expensive,  and  much  more  subjective.  The  provision 
will  compound  the  difficulty  of  the  new  allocation  procedures  because  of  the  dif- 
ficulty in  apportioning  responsibility  at  "multiple"  facilities  or  for  releases  unrelated 
to  specific  facilities.  There  is  no  need  to  group  unrelated  facilities  together.  Doing 
so  could  delay  cleanups  because  it  will  fragment  the  investigation.  Remedies  will 
need  to  be  addressed  separately  in  most  cases.  The  investigation  and  remedy  proc- 
ess should  address  disparate  facilities  and  remedial  problems  separately,  which  can 
be  most  effectively  done  if  the  facilities  are  scored  and  listed  separately. 

7.  Trade  secrets  and  confidential  business  information  must  be  afforded  full  protec- 

tion 
The  allocation  process  in  Title  IV  would  result  in  the  unprecedented  disclosure  to 
other  parties  of  confidential  business  information,  trade  secrets,  and  other  privileged 
information.  These  materials  would  be  made  part  of  the  "document  repository"  to 
which  all  the  allocation  parties  would  have  access.  Despite  their  irrelevance  to  the 
allocation,  these  disclosure  provisions  would  destroy  the  existing  elaborate  protec- 
tions for  trade  secret,  confidential  business  information,  and  other  privileged  infor- 
mation. Through  the  allocation  process,  business  competitors  and  others  who  could 
obtain  and  use  this  information  to  the  competitive  disadvantage  of  the  owner.  The 
required  disclosure  of  this  confidential  information  would  thus  constitute  a  "taking" 
of  private  property  without  just  compensation,  in  violation  of  the  Fifth  Amendment's 
Takings  Clause.  The  disclosure  provisions  should  be  modified  to  ensure  that  all  con- 
fidential and  privileged  information  is  adequately  protected. 

8.  EPA's  authority  to  overrule  State  response  decisions  should  be  limited 

Title  II  has  the  potential  to  bring  greater  consistency  to  the  various  State  and 
Federal  remedial  programs  and  increase  the  efficiency  of  remedial  decisions  by  al- 
lowing EPA  to  authorize  States  to  take  response  activities  at  NPL  facilities.  The 
benefits  that  could  be  gained  through  this  State  delegation,  however,  will  be  lost  in 
the  current  bill,  because  EPA  would  be  allowed  to  step  in  at  a  site  or  withdraw  the 
State's  authority  at  virtually  any  time  the  State  fails  to  take  some  action  which 
EPA  deems  necessary.  Furthermore,  EPA  would  be  provided  unUmited  authority  to 
place  conditions  on  the  State  delegation,  including  the  right  for  EPA  to  "veto"  each 
State  remedial  decision.  EPA's  ability  to  nullify  State  remedial  decisions  will  create 
uncertainty  about  the  finality  of  State  decisions  and  will  lead  to  cumbersome  dupli- 
cative review  and  protracted  disputes  as  under  existing  law.  This,  in  turn,  will  dis- 
courage settlements  at  State  delegated  Sites.  EPA's  authority  to  override  State  re- 
sponse decisions  should  be  restrained  to  restrict  EPA  to  review  of  the  entire  State 
program  on  an  annual  basis.  If  the  program  is  found  to  be  substantially  deficient, 
EPA  may  revoke  the  delegation.  Once  a  facility  is  delegated  to  a  State,  the  State, 
and  not  EPA,  should  be  the  final  "master"  with  respect  to  that  facility. 

9.  The  public  participation  provisions  should  be  reconsidered 

Title  I  includes  several  complex  new  provisions  intended  to  expand  participation 
by  affected  citizens  in  the  remedial  process  at  NPL  facilities.  While  the  existing  law 
should  be  improved  to  substantially  enhance  the  level  of  public  participation 
throughout  the  response  process,  the  proposed  provisions  may  prove  so  cumbersome 
and  expensive  that  they  will  lead  to  "remedial  gridlock."  These  provisions  should  be 
reviewed  to  determine  whether  the  level  of  detail  in  the  existing  bill  is  truly  nec- 
essary to  effectuate  the  goal  of  improved  and  more  effective  public  participation  or 
whether  they  will  tend  to  impede  and  complicate  remedial  decisions.  At  a  very  mini- 
mum, it  may  be  appropriate  to  give  EPA  greater  discretion  to  determine  the  extent 
to  which  these  new  authorities  should  be  used  at  each  facility. 
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10.  The  voluntary  cleanup  provisions  should  be  modified  to  make  them  more  effective 

Superfund  cannot  address  all  hazardous  waste  sites.  For  the  sites  addressed  in 
the  program,  progress  is  slow  and  expensive.  Private  parties  often  want  to  clean  up 
sites  on  their  own,  but  will  not  because  such  cleanups  put  them  at  risk  of  one  or 
more  regulators  requiring  significant  additional  or  conflicting  measures.  In  order  to 
really  encourage  voluntary  cleanups,  which  substantially  benefit  society,  a  program 
must  have  broad  applicability,  covenants  not  to  sue  under  other  laws  if  cleanup  is 
protective  and  done  properly,  and  a  "single  master"  regulating  the  site  with  ade- 
quate "buy-in"  from  the  other  regulator  to  ensure  appropriateness  of  the  program. 
The  bill  presently  does  not  meet  these  criteria.  As  such,  it  will  not  encourage  vol- 
untary cleanups.  The  bill  should  provide,  at  a  minimum,  that  where  a  site  is  being 
properly  addressed  under  a  certified  program,  it  will  not  be  addressed  under  other 
remedial  statutes.  It  should  allow  a  broad  range  of  sites  to  go  through  a  voluntary 
program,  including  PCB-contaminated  sites,  which  are  specifically  excluded  in  the 
current  bill. 

11.  EPA  should  not  be  provided  with  the  authority  to  issue  rules  regarding  liability 

Title  rV  would  provide  the  President  with  authority  to  promulgate  regulations  to 
clarify  or  interpret  all  terms  and  to  implement  any  provision  of  the  Act,  including 
rules  to  determine  the  liability  of  parties  under  the  Act.  This  provision  should  be 
deleted.  Questions  concerning  the  interpretation  of  the  Act,  particularly  which  par- 
ties are  subject  to  Superfund  liability,  should  be  decided  by  the  judicial  system,  not 
the  Executive  Branch,  which  has  responsibility  for  enforcing  the  Act.  The  Presi- 
dent's general  authority  to  promulgate  regulations  necessary  to  carry  out 
Superfund,  provides  EPA  with  sufficient  rulemaking  authority. 

12.  Congress  should  clarify  important  constraints  on  the  natural  resource  damages 
component  of  CERCLA 

CERCLA  reform  efforts  to  date  have  largely  ignored  the  relationship  between  pro- 
posed reforms  and  the  natural  resource  damages  program.  While  Congress  strives 
to  prevent  wasteful  "gold-plating"  of  cleanups,  Federal,  State  and  other  natural  re- 
source trustees  remain  free,  and  have  powerful  institutional  incentives,  to  seek  re- 
medial overkill  under  the  rubric  of  natural  resource  restoration.  Their  incentives 
stem  from  the  fact  that  NRD  recoveries  can  be  used  directly  by  trustees  to  support 
and  expand  their  own  resource  management  activities,  without  normal  budget  con- 
trol and  accountability. 

The  danger  of  NRD  remedial  overkill  is  particularly  acute  for  groundwater,  re- 
gardless of  whether  the  initial  groundwater  cleanup  decision  is  made  based  on  cur- 
rent statutory  standards  or  the  ones  which  GE  has  proposed  today.  Current  and  ex- 
pected statutory  provisions  address  groundwater  remediation  standards.  In  those 
cases  where  complete  cleanup  of  groundwater  is  rejected  as  a  remedy,  nothing  cur- 
rently would  bar  a  Federal  or  State  trustee  agency  from  seeking  money  for  addi- 
tional, potentially  conflicting  cleanup  measures  in  the  guise  of  "restoration"  under 
the  NRD  program,  and  then  using  that  money  to  support  its  operations,  so  long  as 
broadly  related  to  restoring,  replacing,  or  acquiring  the  equivalent  of  the  damaged 
water  body.  Absent  legislative  correction  of  this  "loophole,"  natural  resource  dam- 
ages liability  threatens  to  swallow  up  most  of  the  gains  that  might  be  made  by  re- 
form of  CERCLA's  cleanup  program,  reintroduce  huge  transaction  costs,  and  do  seri- 
ous harm  to  American  competitiveness. 

Congress  can  adopt  several  measures  that  would  discourage  such  abuse  and  pro- 
mote reasonable  claims  for  statutory  restoration  damages: 

•  Require  that  trustees  abide  by  the  same  standards  of  groundwater  restora- 
tion applicable  to  cleanup; 

•  Clarify  CERCLA  §  107(f)(l)'s  prohibition  on  retroactive  liability  by  limiting 
natural  resource  damage  recovery  only  to  damages  occurring  afler  December  11, 
1980; 

•  Clarify  that  CERCLA  §  107(c)(l)(D)'s  liability  cap  on  damages  for  natural 
resource  injury  resulting  from  all  releases  of  hazardous  substances  from  an  in- 
cineration vessel  or  a  facility  shall  not  exceed  $50  million  for  the  entire  location 
affected  by  such  releases; 
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•  Prevent  the  wasteful  expenditure  of  litigation  resources  by  prohibiting  re- 
covery of  so-called  nonuse  damages  unless  and  until  economists  have  estab- 
lished that  nonuse  values  represent  real  economic  preferences  and  can  reliably 
be  measured; 

•  Require  that  trustees  select  cost-effective  restoration  projects. 
Note:  Attachments  to  this  statement  have  been  retained  in  committee  files. 
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Stephen  D.  Hemsey  Genera/  Elecuic  Company 

Vice  President  Corporate  Ini/ironmental  Programs  3135  faston  Turnpike,  Fairfield.  CT  06431 

203  373  3067 


July  22,  1994 

y 

The  Honorable  Max  Baucus,  Chairman 
Committee  on  Environment  and  Public  Works 
United  States  Senate 
Washington,  D.C.  20510-6175 

The  Honorable  John  H.  Chafee,  Ranking  Minority  Member 
Committee  on  Environment  and  Public  Works 
United  States  Senate 
Washington,  D.C.  20510-6175 

Dear  Senators  Baucus  and  Chafee: 

Thank  you  for  the  opportunity  to  respond  to  questions  submitted  for  the 
hearing  record  on  S.  1834,  the  Superfund  Reform  Act  of  1994.  Attached  are  the 
responses  of  the  General  Electric  Company  (GE)  to  the  questions  dated  July  1, 
1994  but  postmarked  on  July  12  and  received  on  July  14.  Your  staff  was  very 
kind  to  provide  us  with  additional  time  beyond  the  July  15th  response  date  due  to 
this  unfortunate  delay  in  delivery  to  our  office.  In  addition  to  the  fax  transmittal, 
we  are  sending  the  original  by  Federal  Express  to  your  office. 

I  appreciated  the  opportunity  to  testify  on  behalf  of  GE  before  the 
Committee  in  its  June  28  hearing.  GE  recognizes  and  commends  the  efforts  of 
your  Committee  for  its  hard  work  in  moving  the  process  forward  on  this  much 
needed  reform  of  the  Superfund  program.  My  Company  remains  willing  to  assist 
in  any  way  it  can  in  this  important  endeavor. 

Sincerely, 


Attachment 

cc:       Cliff  Rothenstein 
Tim  Mohin 


0  im^  ^ 

Stephen  D.  Ramsey 
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QUESTIONS  FROM  SENATOR  SIMPSON 

1)        G.E.  IS  NOT  PART  OF  THE  GROUP  THA  T  DEVELOPED  THE 
SUPERFUND  COMPROMISE.  DO  YOU  THINK  G.E.  'S  PURSUIT  OF  A 
MORE  "PERFECT"  LEGISLA  TIVE  PRODUCT  IS  SER  VING  TO 
UNDERCUT  THE  CHANCES  OF  PASSING  SOMETHING  THIS  YEAR? 
AND,  HOW  MANY  PROBLEMS  WITH  THE  CURRENT  SUPERFUND 
PROCESS  ARE  DICTA  TED  B  Y  STA  TUTOR  Y  LANGUA  GE  ITSELF,  AS 
OPPOSED  TO  EPA 'S  INTERPRETATION  AND  IMPLEMENTATION  OF 
THE  STATUTE? 

GE  is  firmly  committed  to  passage  of  meaningful  reform  to  Superfund  as 
soon  as  possible,  and  would  prefer  that  reform  happen  this  year.  While  we 
support  the  efforts  of  Congress  and  the  Administration  to  move  the  bill  forward, 
we  are  most  committed  to  ensuring  that  reform,  once  it  occurs,  truly  fixes  the 
fundamental  problems  with  the  current  Superfimd  program.     These  core  issues 
are  directly  responsible  for  impeding  the  program's  progress,  misdirecting  our 
nation's  resources,  and  failing  to  accomplish  Superfimd's  mission-to  use  our 
coimtry's  valuable,  and  limited  resources  to  address  real  risks  to  public  health  and 
the  envirormient. 

GE's  actions  over  the  past  few  years  demonstrate  oiu-  commitment  to 
Superfund  reform.  GE  participated  actively  in  the  National  Advisory  Council  for 
Environmental  Policy  and  Technology  (NACEPT)  at  the  request  of  the 
Administrator  of  EPA.  We  have  participated  in  the  remedy  selection  discussion 
negotiating  group  and  are  currently  participating  in  the  groundwater  group. 

We  have  seen  much  progress  as  the  bill  has  gone  through  the  legislative 
process.  The  most  critical  provisions  in  need  of  further  reform  are  the 
groundwater  provisions  in  Title  V  of  the  bill.  We  are  not  alone  in  this  view.  The 
National  Research  Council  of  the  National  Academy  of  Sciences  (NRC),  in  its 
recently  released  report,  agrees  that  current  law  on  groundwater  is  ineffective  and 
too  costly,  and  provides  too  little  benefit.  The  current  provisions  of  the  bill 
basically  maintain  the  status  quo  and  must  be  modified  to  ensure  a  workable  and 
effective  program  for  groundwater  remediation.  We  provided  specific  suggestions 
for  fixing  the  groundwater  provisions  in  our  written  testimony.  We  are  ready  to 
work  with  Congress  and  other  stakeholders  now  to  solve  this  difficult  problem. 

There  are  other  fundamental  problems  with  the  current  law  that  are  dictated 
by  existing  statutory  language  and  exacerbated  by  EPA's  interpretation  of  that 
language.  They  include  the  current  statutory  preference  for  treatment  and 
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permanence  and  the  ARARs  requirements.  EPA  is  given  little  discretion  in 
application  of  these  requirements.  What  discretion  it  has,  EPA  has  used  narrowly. 
We  think  the  bill  as  it  now  stands  adequately  addresses  the  preference  for 
treatment  and  permanence,  and  except  for  certain  state  requirements  in  Title  II  (see 
our  comments  to  Question  3  from  Senator  Chaffee),  adequately  resolves  the 
ARARs  issues. 

EPA  does  have  discretion  in  the  current  law  in  the  area  of  risk  assessment. 
While  EPA  recently  has  signaled  a  willingness  to  take  future  land  use  into  account 
in  the  risk  assessment  process,  we  believe  that  statutory  changes  to  address  risk 
assessment  are  necessary  because— 

•  EPA  needs  guidance  as  to  what  reforms  to  the  risk  assessment  process  are 
needed. 

•  We  cannot  be  sure  that  EPA  will  implement  needed  changes  without  statutory 
change. 

.     Statutory  change  will  also  help  avoid  the  litigation  that  might  flow  from  any 
changes  the  Agency  implements  administratively. 

•  Statutory  change  will  be  more  permanent  and  comprehensive. 


2)        WHAT  ARE  YOUR  VIEWS  ABOUT  THE  REPORT  THE  NATIONAL 
RESEARCH  COUNCIL  RECENTLY  RELEASED  REGARDING 
GROUNDWATER  CLEANUP? 

The  National  Research  Council's  (NRC)  findings  confirm  what  our  many 
years  of  experience  with  Superfimd  have  shown  us.  There  are  limits  to  what 
technology  can  accomplish  given  the  diversity  of  contaminated  sites  and  the 
technical  complexity  inherent  in  groundwater  cleanup.  According  to  the  report, 
regulatory  agencies  need  to  recognize  that  groundwater  restoration  to  health-based 
goals  is  impracticable  with  existing  technologies  at  a  large  number  of  sites. 

For  example,  conventional  pump-and-treat  systems  are  used  at 
approximately  three-quarters  of  Superfimd  sites  with  contaminated  groundwater, 
yet  the  NRC  calls  into  question  the  effectiveness  of  this  cleanup  method, 
indicating  that  cleanup  goals  have  been  reached  at  only  8  out  of  77  sites  where 
conventional  pump-and-treat  systems  are  operating.  These  fmdings  are  consistent 
with  our  experience.  Pimip-and-treat  remedies  have  proven  to  be  one  of  the  most 
costly  and  least  beneficial  remedial  activities  under  Superfimd. 
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In  our  experience,  EPA's  current  guidance  interpreting  waiver  requirements 
for  groundwater  cleanup  standards  based  on  technical  impracticability  is 
cumbersome  and  very  costly.  EPA  currently  requires  parties  to  construct  and 
operate  cleanup  systems  for  a  number  of  years  in  order  to  establish  that  the 
cleanup  standards  cannot  be  achieved.  In  recognition  of  the  inadequacy  of  the 
current  guidance  documents,  the  NRC  recommends  that  EPA  revise  its  guidelines 
for  assessing  hazardous  waste  site  characteristics  to  explicitly  address  factors  that 
will  determine  whether  health-based  cleanup  goals  are  practicable  as  early  in  the 
remediation  process  as  possible. 

The  NRC  report  concludes  that  while  the  tools  are  available  to  protect 
human  health  by  containing  contaminants  or  restoring  some  polluted  sites,  at  many 
of  the  sites,  existing  technologies  are  not  adequate  to  treat  all  of  the  contaminated 
groundwater  to  drinking  water  quality.  Consistent  with  this  conclusion,  the  NRC 
recommends  that  EPA  assess  and  develop  guidance  on  institutional  strategies  for 
preventing  public  exposure  to  contamination  over  the  long  term  at  sites  where 
reaching  health-based  cleanup  goals  is  infeasible  with  present  technologies. 

In  our  view,  the  most  logical  solution  to  the  groundwater  dilemma  would  be 
to  focus  resources  on  groundwater  that  actually  poses  a  risk  to  public  health.  This 
could  be  accomplished  by  amending  S.  1834  to  apply  drinking  water  standards  to 
groundwater  that  is  used,  or  may  reasonably  be  anticipated  to  be  used,  for  drinking 
water.  Those  standards  should  apply  at  the  point  of  extraction  rather  than  to  the 
entire  aquifer.  These  changes  would  ensure  cost-effective  remediation  of 
groundwater  that  truly  warrants  attention. 
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QUESTIONS  FROM  SENATOR  LAUTENBERG 

1)  UNDER  YOUR  PROPOSAL,  CONTAMINA  TED  GROUND  WA  TER 
WOULD  ONL  Y  HAVE  TO  BE  TREA  TED  WHEN  IT  WILL  BE  USED  IN  THE 
FUTURE.  WHO  WILL  PA  Y  FOR  THA  T  TREA  TMENT  IF  THE  PRP  IS  NO 
LONGER  AROUND,  OR  IF  THE  PRP  GETS  A  COMPLETE  RELEASE 
FROM  LIABILITY  AS  YOU  RECOMMEND?  WON'T  THE  GOVERNMENT 
GET  STUCK  WITH  THE  TAB? 

Most  sites  do  not  have  a  single  PRP,  but  rather  a  number  of  PRPs.  It  is 
unlikely  that  all  PRPs  at  a  site  will  become  non-viable  over  time.  Under  the  joint 
and  several  liability  scheme,  the  remaining  PRPs  might  bear  the  initial  costs  of 
funding  the  defunct  party's  share,  as  is  true  when  a  PRP  is  defunct  at  the  time  of 
any  response  action.  However,  under  the  new  bill,  shares  paid  in  excess  of  a 
party's  fair  share  would  be  reimbursed  from  the  Fund. 

Under  the  proposed  bill,  it  is  probably  not  possible  for  a  PRP  to  get  a 
complete  release  in  this  situation,  and  we  are  not  proposing  that  a  release  be 
available  under  these  circumstances.    If  a  complete  release  were  available,  the 
statutory  premiimis  required  for  such  a  release  are  designed  to  cover  exigencies 
such  as  this  one. 

2)  THE  KEYSTONE  COMMISSION  SUGGESTED  THA  T  IF 
CONTAMINATION  IS  ALLOWED  TO  REMAIN  IN  PLACE  WITH  A 
CONTAINMENT  REMEDY,  PRPS  SHOULD  BE  REQUIRED  TO  SET  ASIDE 
MONEY  IN  A  LONG-TERM  TRUST  FUND  FOR  THE  SITE  THAT  COULD 
BE  USED  TO  DEVELOP  MORE  COST-EFFECTIVE  INNOVATIVE 
TECHNOLOGIES  OR  CLEAN  UP  THE  REST  OF  THE  CONTAMINATION 
SHOULD  THE  PRPS  EVER  GO  OUT  OF  BUSINESS.  WOULD  YOU 
SUPPORT  THIS  CONCEPT? 

We  would  not  be  opposed  to  this  concept,  provided  that  as  an  alternative  to 
setting  money  aside  in  a  fimd,  a  fmancial  assurance  test  is  also  allowed,  as  is  the 
case  in  RCRA.  There  are  many  companies  that  can  establish  their  long  term 
viability  and  would  not  want  to  tie  up  funds  at  sites  across  the  coxmtry  where  such 
viability  can  be  assured. 
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3)  YOUR  PROPOSAL  WOULD  SET  THE  POINT  OF  COMPLIANCE 
WHERE  THE  GROUND  WA  TER  IS  A  CTUALL  Y  USED.  ISN'T  THA  T 
WRITING  OFF  THE  REST  OF  THE  AQUIFER  BY  ALLOWING  IT  TO 
REMAIN  CONTAMINA  TED? 

We  do  not  advocate  "writing  off'  the  rest  of  the  aquifer.  We  advocate 
containing  the  water  to  prevent  migration,  and  treating  it  when  it  will  be  used.  We 
really  see  the  treatment  question  as  a  question  of  timing—the  water  should  be 
treated  when  it  will  be  used,  and  contained  imtil  then. 

4)  DOESN'T  YOUR  PROPOSAL  ALLOW  DILUTION  TO  BE  THE 
SOLUTION?  IS  THAT  A  GOOD  WAY  TO  CLEAN  UP  SLOW-MOVING 
AQUIFERS  THA  T  MAY  TAKE  DECADES  TO  RECHARGE? 

We  are  looking  for  the  most  cost-effective  way  of  achieving  the  goals  of  the 
Superfund  program.  We  are  not  opposed  to  treatment  or  any  other  remedy  per  se, 
but  seek  the  most  cost-effective  but  protective  means  available.  For  some  slow 
moving  aquifers,  where  active  treatment  will  take  the  same  amoxmt  of  time  as 
natural  attenuation,  but  cost  millions  of  dollars  more,  we  think  allowing  natural 
processes  to  work  makes  more  sense.  The  statute  already  allows  for  this 
consideration  in  its  ARARs  waivers  provisions,  but  EPA  rarely  uses  the  waiver 
provisions. 
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QUESTIONS  FROM  SENATOR  CHAFFEE 


I)        AT  SUBCOMMITTEE,  S.  1834  CONTAINED  THE  FOLLOWING 
LANGUAGE,  WHICH  I  AM  TOLD  WAS  NEGOTIATED  BY  CHAIRMAN 
SWIFT  WITH  A  NUMBER  OF  PRIVATE  PARTIES: 

"The  National  Risk  Protocol  shall  establish  guidelines  for  all  risk 
assessments  conducted, . . .  which  result  in  final  protection  at  the  90th 
exposure  percentile  of  the  affected  population  defined  by  the  President " 

COULD  YOU  STA  TE  EXA  CTL  Y  WHA  T  "FINAL  PROTECTION  AT  THE 
90TH  PERCENTILE  OF  THE  AFFECTED  POPULA  TION"  MEANS? 

"Final  protection  at  the  90th  percentile  of  the  affected  population"  refers  to 
the  calculation  of  the  protective  concentration  level  through  a  reasonable  estimate 
of  risk  level  at  a  Superfund  site.  This  issue  must  be  addressed  in  the  context  of  the 
health-protective  risk  management  goal  set  for  a  particular  waste  site  or  regulatory 
program.  For  example,  if  the  cancer  risk  management  goal  for  a  particular  site  was 
set  at  1  X  10"^,  then  "final  protection  at  the  90th  percentile  of  the  affected 
population"  means  that  in  a  population  of  100  exposed  individuals,  90  out  of  100 
persons  would  have  a  statistical  probability  of  an  increased  cancer  risk  falling 
somewhere  between  zero  and  an  upper-bound  estimate  no  higher  than  one  chance 
in  1,000,000  (1  X  10-6).  Qut  of  this  same  population  of  100  people,  10  would 
have  a  statistical  probability  of  an  increased  cancer  risk  falling  somewhere 
between  zero  and  an  upper-bound  estimate  somewhat  higher  than  one  chance  in 
1,000,000  (1  X  10-6),  perhaps  one  chance  in  100,000  (10-5).  It  is  important  to 
recognize  that  risk  management  decisions  based  on  "final  protection  at  the  90th 
percentile  of  the  affected  population"  do  not  in  any  way  equate  to  the  notion  that 
10  people  out  of  100  will  contract  cancer.  The  90th  exposure  percentile  is  not 
intended  to  divide  any  actual  population  into  protected  and  non-protected 
segments.  It  simply  means  that  90  per  cent  of  the  exposed  population  may  have  an 
increased  cancer  risk  that  lies  somewhere  between  zero  and  the  risk  management 
goal,  while  10  per  cent  may  have  an  increased  risk  that  ranges  fi^om  zero  to  an 
estimate  somewhat  higher  than  the  1  x  10-6  risk  management  goal  used  in  this 
example. 

GE  supports  the  use  of  the  90th  percentile  of  the  final  exposure  distribution 
as  the  cutoff  point  or  conservative  "upper  bounding  estimate"  for  risk  assessments 
performed  at  facilities  subject  to  remedial  action  under  the  Superfund  program.  It 
is  important  to  recognize  that  exposure  estimates  and  corresponding  risk  values  are 
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generated  based  on  a  number  ot  conservative,  and  often  tunes,  worst-case 
assumptions.  Most  notably,  this  conservatism  is  associated  with  chemical-specific 
toxicity  factors,  such  as  the  use  of  cancer  slope  factors  and  reference  doses. 

A  case  in  point  demonstrating  the  inherent  conservatism  associated  with 
cancer  risk  estimates  concerns  the  cancer  slope  factor  (CSF),  which  is  a  numerical 
representation  of  a  chemical's  ability  to  cause  cancer  in  animals  or  humans.  EPA 
determines  cancer  slope  factors  for  environmental  carcinogens  using  a 
mathematical  curve-fitting  technique  known  as  the  linearized  multi-stage  model 
(LMS).  The  LMS  model  assumes  that  there  is  a  direct  linear  relationship  between 
the  dose  of  a  chemical  and  a  carcinogenic  effect.  The  basic  premise  of  the  LMS 
model  is  that  there  is  some  fmite  risk  associated  with  any  exposure,  no  matter  how 
smaU  that  exposure  may  be.  An  assumption  based  on  the  premise  that  exposure  to 
even  a  single  molecule  can  result  in  cancer  ignores  the  scientific  advances  that 
have  been  made  in  our  understanding  of  mechanisms  of  carcinogenesis. 
Moreover,  the  derivation  of  a  cancer  slope  factor  using  this  model  is  based  on  the 
use  of  the  upper  95  percentile  confidence  limit  of  the  best  fit  slope  for  the  most 
sensitive  species,  strain  and  sex  of  laboratory  animal  tested,  each  of  which  are 
conservative  factors.    Thus,  the  use  of  an  EPA-derived  cancer  slope  in  a  risk 
assessment  can  result  in  a  profound  measure  of  conservatism  beyond  that  implied 
by  the  phrase  'final  protection  at  the  90th  percentile  of  the  affected  population'. 

This  example  represents  just  one  of  the  many  inherently  conservative 
assumptions  that  EPA  routinely  practices  in  quantitative  risk  assessment.  GE 
believes  that,  in  light  of  this  conservatism,  selection  of  the  90th  percentile  cutoff 
for  final  exposure  distributions  ensures  health  protection  while  simultaneously 
avoiding  severely  restrictive  risk  management  decisions  that  may  not  result  in  a 
significant  health  benefit  to  society  but  which  are  nonetheless  extremely  costly. 


2)         WHA  T  DO  EACH  OF  YOU  EXPECT  EPA  TO  PROMULGA  TE  AS  THE 
NA  TIONAL  HEAL  TH  GOAL  FOR  CARCINOGENS? 

It  is  generally  thought  that  EPA  will  select  1  x  lO'^  as  the  single  numerical 
goal  for  carcinogens.  However,  the  scientific  basis  for  1  x  lO'^  as  a  single 
numerical  goal  has  been  challenged.  See  Kelly,  K.E.  and  Cardon,  N.C.,  "The 
Myth  of  10-6  as  a  Defmition  of  Acceptable  Risk  (or,  "In  Hot  Pursuit  of 
Superfimd's  Holy  Grail"),  a  copy  of  which  was  provided  with  GE's  written 
testimony. 

While  GE  recognizes  that  it  is  Congress's  intent  to  require  a  single  cancer 
risk  criterion,  we  support  continued  use  of  the  cancer  risk  range  of  1  x  10-4  to  1  x 
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10"^  currently  allowed  at  Supertund  sites.  It  should  be  recognized  that  this  risk 
range  was  adopted  by  EPA  in  1990  after  considerable  internal  and  external 
scientific  debate,  and  reflects  a  robust  technical  and  policy  information  discourse. 
Eliminating  the  risk  range  would  be  imprudent  and  would  defeat  the  progress 
made  on  this  issue  in  the  1990  National  Contingency  Plan  (NCP). 

In  establishing  this  risk  range  in  the  current  NCP,  EPA  rejected  the 
argument  that  a  risk  range,  rather  than  a  single  risk  criterion,  does  not  adequately 
protect  public  health  and  the  environment.  55  Fed.  Reg.  8716-17  (March  8,  1990). 
EPA  noted  that  "CERCLA  does  not  require  the  complete  elimination  of  risk". 
Rather,  remedies  comply  with  CERCLA  "when  the  amoimt  of  exposure  is  reduced 
so  that  the  risk  posed  by  contaminants  is  very  small,  i.e.  at  an  acceptable  level. 
EPA's  risk  range  of  10"4  to  10"^  represents  EPA's  opinion  on  what  are  generally 
acceptable  levels."  55  Fed.  Reg.  8716.  EPA  stated  that,  after  starting  at  an 
incremental  cancer  risk  of  10"",  selection  of  appropriate  risks  within  the  range 
should  be  based  on  "consideration  of  a  variety  of  site-specific  or  remedy-specific 
factors".  55  Fed.  Reg.  8717.  According  to  EPA  ,  the  appropriate  factors  include, 
but  are  not  limited  to,  exposure  factors,  uncertainty  factors,  and  technical  factors: 

Included  under  exposure  factors  are:  the  cumulative  effect  of  multiple 
contaminants,  the  potential  for  human  exposure  fi^om  other  pathways  at  the 
site,  population  sensitivities,  potential  impacts  on  environmental  receptors, 
and  cross-media  impacts  of  alternatives.  Factors  related  to  uncertainty  may 
include:  the  reliability  of  alternatives,  the  weight  of  scientific  evidence 
concerning  exposures  and  individual  and  cumulative  health  effects,  and  the 
reliability  of  exposure  data.  Technical  factors  may  include: 
detection/quantification  limits  for  contaminants,  technical  limitations  to 
remediation,  the  ability  to  monitor  and  control  movement  of  contaminants, 
and  background  levels  of  contaminants. 
55Fed.  Reg.  8717. 

In  1987,  Oak  Ridge  National  Laboratory  published  its  comprehensive 
review  and  evaluation  of  risk  decisions  implemented  under  various  federal 
regulatory  programs.  See    Travis,  C.C,  Richter,  S.A.,  Crouch,  E.A.,  Wilson,  R., 
and  Klema,  E..  "Cancer  Risk  Management:  A  Review  of  132  Federal  Regulatory 
Decisions."  Environ.  Sci.  Technol.  21(5):415-420.  Their  analysis  indicated  that 
agencies  typically  acted  on  cancer  risks  of  about  3  x  10*4,  or  3  in  10,000,  when 
large  populations  were  potentially  affected.  For  exposures  to  small  populations, 
regulatory  action  was  never  taken  for  individual  cancer  risks  below  1  x  10"4,  or  in 
10,000.  Therefore,  the  risk  range  of  1  x  10-4  to  1  x  \q-6  used  by  EPA  and  other 
federal  agencies  provides  the  necessary  flexibility  while  safeguarding  public 
health. 
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GE's  primary  objection  to  a  single  cancer  risk  criterion  stems  from  the 
unique  physical  and  chemical  makeup  of  different  sites.  A  target  cancer  risk 
management  criterion  for  a  site  should  be  driven  by  site-specific  land  use, 
plausible  exposure  scenarios,  and  state-of-the-art  toxicology.  In  circumstances 
where  a  responsible  party  can  provide  compelling  justification  supporting  a  higher 
cancer  risk  management  criterion  (e.g.,  1  x  10"^)  for  a  site  based  on  institutional 
controls  such  as  deed  restrictions,  etc.,  the  Superfimd  program  should  allow  for 
such  flexibility.  Thus,  the  existing  cancer  risk  range  allows  for  factoring  in  critical 
site  information  that  would  otherwise  be  compromised  by  a  single  risk  criterion. 

GE  therefore  believes  that  the  NCP  risk  range  is  a  more  appropriate  risk 
management  goal  than  a  single  numerical  standard.  In  contrast  to  a  single 
numerical  standard,  the  NCP  risk  range  allows  some  flexibility  in  choosing  a 
remedial  alternative,  allows  consideration  of  realistic  land  use  and  the  size  of  the 
potentially  affected  population,  and  provides  for  some  consideration  of  the 
inherent  imcertainty  in  the  calculations  of  exposure  and  risk  under  current  analysis 
protocols  and  guidance.  For  these  reasons,  GE  believes  that  the  NCP  risk  range 
should  be  specified  in  the  statute  rather  than  confining  discretion  to  a  single, 
artificial  number,  or  leaving  selection  of  the  appropriate  criteria  to  EPA. 

3)         WHY,  IN  YOUR  VIEW,  IS  THE  APPROA CH  DESCRIBED  B Y  MR. 
WILLIAMS  FOR  GIVING  STATES  THE  AUTHORITY  TO  CONDUCT 
CLEAN-UPS  NOT  ACCEPTABLE? 

As  we  understand  it,  Mr.  Williams  advocates  consideration  of  an 
authorization  program  for  states  rather  than  delegation,  as  Title  II  now  proposes. 
Under  authorization,  EPA  will  allow  states  to  use  their  own  programs  and 
authorities  in  lieu  of  Superfimd,  whereas  under  a  delegation  scheme,  the  state 
implements  the  federal  Superfimd  program  rather  than  EPA.  Mr.  Williams  notes 
that  the  delegation  program  as  it  is  currently  envisioned  addresses  many  of  the 
states'  concerns  on  state  role,  and  recognizes  that  it  has  been  difficult  to  achieve 
any  consensus  on  the  scope  of  an  authorization  program  at  this  point.  We  support 
efforts  to  minimize  the  conflicts  between  state  and  federal  governments  in  the 
present  program,  and  believe  Title  II  shows  much  progress  in  this  area. 

One  area  in  particular  in  Title  II  does  raise  concern.  Title  II,  in  a  significant 
expansion  to  Title  V,  allows  states  that  are  delegated  Superfimd  authorities  to 
impose  (and  enforce)  any  "standard,  regulation,  condition,  requirement,  order,  or 
final  determination  that  was  issued  or  made  by  the  State."  These  additional 
demands  can  be  imposed  regardless  of  the  cost-effectiveness,  feasibility,  or 
necessity  of  the  State's  provisions.  They  may  not  even  be  remedial-based 
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requirements,  and  could  create  enormous  inconsistencies  in  response  actions 
across  the  country,  something  the  new  bill  sought  to  avoid  with  the  national 
standardized  formulae  or  methodologies  established  in  Title  V.  Either  state 
authority  to  impose  these  requirements  should  be  made  consistent  with  Title  V,  or 
the  states  should  be  required  to  pay  for  the  extra  cost  associated  with 
implementing  these  additional  requirements. 
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Statement  of  Velma  M.  Smith,  Director,  Groundwater  Protection  Project, 

Friends  of  the  Earth 

Mr.  Chairman,  Members  of  the  Committee,  I  am  Velma  Smith,  Director  of  the 
Groundwater  Protection  Project  of  Friends  of  the  Earth.  Friends  of  the  Earth  is  a 
national,  nonprofit  organization  that  works  in  concert  with  affiliates  in  approxi- 
mately 50  countries  across  the  globe  on  environmental  and  energy  issues. 

On  behalf  of  Friends  of  the  Earth,  I  thank  the  Committee,  first,  for  taking  the 
time  to  expand  your  deliberations  on  Superfund  reauthorization  and,  secondly,  for 
offering  our  organization  the  opportunity  to  share  its  perspective  on  the  current 
Senate  proposal  for  Superfund  reform. 

Let  me  say  at  the  outset  that  Friends  of  the  Earth  would  like  to  see  Superfund 
reauthorized  in  this  session  of  Congress.  We  believe  that  Superfund  reauthorization 
in  1994  could  correct  some  of  the  problems  that  stand  in  the  way  of  appropriate  and 
expeditious  cleanups  and,  hopefully,  restore  public  confidence  in  the  beleaguered  but 
criticsd  program.  The  sooner  we  can  do  that  the  better. 

From  our  perspective,  much  of  what  is  wrong  with  Superfund  today  derives  not 
necessarily  from  the  law  but  from  errors  in  implementation  and  from  the  inescap- 
able fact  that  the  Superfund  program  is  an  attempt  to  deal  with  the  worst  of  a  very 
bad  lot. 

Still,  there  are  important  and  useful  things  that  Superfund  reform  covild  accom- 
plish. 

It  could  amend  the  law  in  a  way  that  assures  that  the  truly  little  guy — ^the  guy 
who  has  contributed  exceedingly  little  to  a  contamination  problem — can  escape  a 
sticky,  costly  web  of  litigation  and  bureaucracy.  That  goal  is,  in  our  view,  accom- 
plished by  the  bill's  provisions  on  de  minimis  and  de  micromis  parties. 

Good  Superfund  reform  could  keep  the  localities  which  undertook  garbage  collec- 
tion and  disposal  on  behalf  of  their  citizens  from  being  harassed  with  court  threats 
by  the  very  same  parties  whose  toxic  waste  have  made  the  garbage  messes  more 
menacing  and  more  difficult  to  clean.  It  could  keep  the  Pizza  store  owner  and  the 
local  florist  from  being  sued  for  putting  cardboard  boxes  and  flowers  in  the  landfill. 
This  bill  does  that  with  important  changes  to  municipal  landfill  liability  and  limita- 
tions on  third-party  suits. 

Superfund  reform  could  drastically  improve  the  nation's  cleanup  program  by  mak- 
ing the  Superfund  process  more  accessible  to  the  citizens  whose  very  lives  are  af- 
fected by  the  program's  decisions.  The  establishment  of  the  Community  Working 
Groups  and  changes  to  the  financial  and  bureaucratic  hurdles  of  the  Technical  As- 
sistance Grant  program  in  the  bill  speak  directly  to  that  aim.  If  Congress  follows 
through  with  appropriations  to  back  up  these  sections,  these  reforms  will  likely  net 
large  benefits — to  the  affected  communities  and  to  the  program  at  large. 

In  the  area  of  remedy  selection,  Superfund  reform  should,  in  our  view,  assure  that 
the  Environmental  Protection  Agency  sets  national  standards  for  soil  cleanup — ^help- 
ing to  answer  what  is  perhaps  the  most  confused  and  time-consuming  aspect  of  the 
how-clean-is-clean  question  at  the  majority  of  sites.  It  could  turn  aside — with  the 
adoption  of  national  uniform  cleanup  goals — the  troubling  but  perhaps  true  percep- 
tion that  the  level  of  Superfund  "clean"  correlates  more  with  the  loudness  of  your 
voice,  the  color  of  your  skin  or  the  assessment  value  of  your  home  than  with  the 
degree  of  hazard  on  the  site.  Superfund  reform  could  specify  and  clarify  the  nec- 
essary legal  authorities  for  EPA,  the  States  and  localities  to  assure  that  restrictions 
to  the  use  of  land,  water  or  other  resources  that  are  necessarily  imposed  to  protect 
public  health  remain  in  effect  and  effective  over  time. 

Finally,  Superfund  reform  could  and  should  infuse  the  program  with  an  enhanced 
degree  of  scientific  rigor  and  smoother  operation  by  requiring  those  PRPs  who  qual- 
ify for  technical  infeasibility  waivers  and  those  who  opt  for  containment  solutions 
to  pay  into  a  special  fund  focused  on  research  and  development  of  improved  cleanup 
methodologies  and  by  encouraging  EPA  to  test  out  the  use  of  multi-disciplinary  site 
teams  in  place  of  single-person  site  managers. 

The  bill  before  you  falls  short  of  what  it  should  do,  particularly  in  the  remedy  se- 
lection area,  and  we  would  like  to  comment  specifically  on  some  of  the  problems  we 
see. 
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At  this  point,  let  me  be  clear  in  stating  that  we  understand  the  legislative  process 
and  we  have  consulted  a  calendar.  We  know  that  it  is  June  in  the  second  year  of 
the  session — that  your  time  to  legislate  is  limited.  Thus,  the  critiques  and  positions 
I  offer  this  morning  do  not  reflect  our  notions  of  what  a  perfect  environmental  bill 
would  look  like.  Indeed,  at  this  point,  I  am  speaking  more  to  an  acceptable  rather 
than  a  good  bill.  We  support  reauthorization  this  year,  and  we  understand  that 
there  will  be  aspects  of  that  reauthorization  that  we  do  not  endorse. 

That  said,  however,  I  must  underscore  the  fact  that  we  are  not  interested  in  a 
1994  reauthorization  regardless  of  substance.  If,  in  our  view,  the  current  interest 
in  reforming  Superfund  yields  a  bill  that  makes  it  clear  that  cleanups  will  be  less 
effective  and  that  the  government  will  bear  the  lion's  share  of  what  should  be  the 
polluter's  obligation  to  society,  then  we  will  work  to  defeat  such  a  bill. 

Friends  of  the  Earth  believes  that  the  bill  before  you  makes  changes  to  the 
Superfund  law  which  come  perilously  close  to  a  Congressional  reneging  on  the 
cleanup  commitment  made  in  1980  and  reaffirmed  in  1986.  In  some  respects,  this 
bill  has  gone  over  that  line.  Nonetheless,  we  believe  that  relatively  modest  changes 
to  the  bill  can  bring  it  back  from  the  brink.  Let  me  explain  what  we  are  looking 
for. 

First,  in  the  section  on  liability  .  .  .  Superfund  liability  is  tough.  It  must  be,  for 
billions  of  dollars  are  at  stake.  And  if  the  Congress  is  serious  about  its  commitment 
to  clean  up,  it  must  arm  the  implementing  agency  with  the  kind  of  tool  that  can 
bring  recalcitrant  parties  to  the  negotiating  table.  Strict,  joint  and  several  liability 
is  such  a  tool. 

In  addition,  the  strict,  joint  and  several  liability  scheme  is  invaluable  because  it 
is  a  powerful  incentive.  It  serves  as  a  "market  signal"  that  affects  ongoing  and  pro- 
spective behavior  and  may  well  be  far  more  effective  than  all  the  other  pollution 
regulations  EPA  has  put  on  the  books.  It  raises  the  need  for  improved  environ- 
mental performance  and  pollution  prevention  to  the  priority  of  a  balance  book  item. 
Under  Superfund,  deferred  environmental  expenditures  can  become  greatly  mag- 
nified financial  liabilities  in  the  future. 

Without  strict,  joint  and  several  liability,  environmental  behavior  will  change — 
for  the  worse — and  the  Federal  taxpayers  will  be  left  holding  the  bag  when  it  comes 
to  cleaning  up  the  sites  that  threaten  the  health  and  well-being  of  communities. 

What  does  the  bill  before  you  do  to  this  liability  scheme?  Well,  it  appears  that 
it  may  be  hard  to  say.  We  have  spoken  with  a  number  of  attorneys  on  this  point, 
and  we  find — not  surprisingly — that  different  people  have  different  interpretations 
of  what  you  have  done  thus  far.  We  believe  that  the  bill  before  you  attempts  to  graft 
onto  the  existing  liability  scheme  an  allocation  process  that  will  net  a  better  "rough 
justice"  at  certain  sites.  To  the  extent  that  it  adds  an  allocation  process  as  an  incen- 
tive for  settlement  rather  than  diminishes  the  power  of  strict,  joint  and  several  li- 
ability, we  can  be  comfortable  with  the  change. 

If,  however,  your  intent  and  the  corresponding  legislative  history  that  you  develop 
is  one  of  undercutting  strict,  joint  and  several  liability,  we  strenuously  object.  We 
can  support  changes  which  require  EPA  to  use  its  best  judgment  and  the  best  infor- 
mation available  to  create  a  reasonable  allocation  of  financial  responsibility  for  indi- 
vidual sites.  We  cannot  support  changes  which  go  beyond  that  by  placing  the  burden 
of  proving  the  precise  fit  of  the  allocation  on  the  government — the  party  least  likely 
to  have  good  information  about  what  really  happened  at  a  site. 

On  this  point,  we  do  not  today  seek  specific  changes  to  the  bill,  but  we  ask 

that  you  be  very  cautious  about  the  precise  language  in  this  area  and  that  you 
work  to  develop  a  legislative  history  that  will  show  that  the  allocation  scheme  is 
included  as  an  inducement  to  settle,  not  a  right,  and  that  the  PRP  who  challenges 
the  allocation,  not  the  government,  bears  the  burden  of  showing  why  such  an  alloca- 
tion was  without  reason. 

Elsewhere  in  the  liability  section  we  have  another  concern — and  that  is  with  the 
subsection  on  final  covenants.  This  subsection  creates  a  new — and  we  believe  inap- 
propriate— non-discretionary  duty  for  the  government.  Under  this  subsection,  the 
government  must  offer  any  settling  party  who  meets  the  few  conditions  listed  a  final 
covenant  not  to  sue.  Under  the  bill  as  drafted,  the  Agency  must  offer  such  a  cov- 
enant before  response  action  is  completed.  Indeed,  if  you  read  the  language  of  the 
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subsection  you  find  that  the  offer  could  come  before  remediation  has  been  initiated, 
because  the  first  condition  to  be  met  is  only  that  the  party  has  agreed  to  perform 
a  remedy. 

The  government  is  empowered  to  require  the  payment  of  a  premium  that  com- 
pensates for  the  risk  of  remedy  failure,  problems  resulting  from  unknown  conditions 
or  unanticipated  cost  increases.  It  is  not  required  to  include  such  a  premium  in  all 
cases  and  is  specifically  authorized  to  waive  the  premium  when  for  persons  who 
demonstrate  an  inability  to  pay. 

Given  the  experience  of  the  program  which  clearly  demonstrates  the  environ- 
mental complexities  inherent  in  many  Superfund  sites  and  the  difficult  and  often 
unpredictable  nature  of  cleanup,  this  provision  is  nothing  short  of  disastrous.  Cou- 
pled with  the  changes  in  the  remedy  section  which  remove  the  preference  for  perma- 
nent treatment  and  substantially  elevate  the  consideration  of  costs,  this  provision 
is  one  which  will  inevitably  saddle  the  American  taxpayer  with  the  real  long-term 
costs  of  pollution  cleanup.  As  written,  this  provision  gives  iron-clad  relief  for  tin- 
plated  remedies.  It  must  be  fixed. 

In  our  view,  if  the  government  is  going  to  be  compelled  to  offer  covenants  not  to 
sue,  it  should  be  required  to  do  so  only  where  the  Agency  is  confident  that  the  site 
is  thoroughly  characterized  and  that  there  is  a  high  level  of  certainty  associated 
with  the  remedial  actions  chosen.  Such  decisions  could  not  be  made  until  the  re- 
sponse actions  had  progressed  to  the  point  of  solid  clarification  and  in-field  verifica- 
tion of  working  assumptions  regarding  environmental  fate  and  transport  at  the  site 
and  the  effectiveness  of  chosen  engineering  solutions.  Such  covenants  should  not  be 
available  for  remedies  which  rely  on  containment.  In  addition,  reopeners  for 
changed  conditions  must  be  included  in  such  covenants. 
We  urge  you  to  reconsider  and  redraft  this  section. 

In  the  area  of  remedy  selection,  there  are  other  important  changes  which  we  be- 
lieve must  be  made.  In  considering  the  changes  which  we  suggest  as  well  as  changes 
advocated  by  others,  we  ask  that  you  take  a  hard  look  at  just  how  far  this  bill 
moves  fi-om  Superfund's  current  goals. 

The  current  Superfund  law  does  not  offer  an  absolutely  straight-forward  roadmap 
for  determining  the  cleanup  course  for  individual  sites,  but  it  is  clear  in  its 
overarching  goals.  We  believe  that  the  fundamental  notions  behind  the  Superfund 
law  are  sound  ones:  Remove  contaminants  from  the  environment  to  the  greatest  ex- 
tent possible  and  employ  the  best  technologies  available  to  assure  that  clean  stays 
clean  and  that  the  arduous  task  of  cleaning  up  can  actually  be  declared  complete 
at  some  point  in  time. 

Superfund  now  requires  the  Agency,  in  selecting  remedial  actions,  to  give  pref- 
erence to  permanent  solutions  to  the  "maximum  extent  practicable."  Despite  the 
rhetoric  on  this  point,  Superfund  does  not  require  treatment  in  all  instances;  it  does 
not  reject  containment  of  wastes;  it  does  not  forbid  the  Agency  fi-om  employing  insti- 
tutional controls  on  the  use  of  resources,  including  land  and  water,  to  achieve  its 
protections.  The  language  of  the  law  is  a  preference  not  a  mandate,  and  the  applica- 
tion of  the  law  to  particular  sites  underscores  that  point.  Containment  is  common; 
institutional  controls  have  become  par  fi-om  the  course. 

Current  law  also  calls  for  the  selection  of  cost-effective  remedies.  Costs  are  to  be 
considered,  but  they  do  not  drive  decisions.  Hazards,  not  costs,  are  to  drive  cleanup 
goals.  Costs  are  considered  in  the  selection  of  remedies,  not  the  selection  of  goals. 
The  bill  before  you  alters  these  two  underpinnings  of  the  statute  profoundly.  It 
removes  the  preference  for  permanent  treatmenl^-except  in  the  case  of  some  so- 
called  "hot  spots"— and  it  elevates  the  consideration  of  costs  in  the  hierarchy  of  deci- 
sion-making. We  do  not  endorse  these  changes,  but  we  are  not  here  this  morning 
to  argue  these  points.  We  are  here  to  ask  that  you  understand  just  how  drastic 
these  changes  could  be  for  the  program  and  to  urge  you  to  look  at  the  entire  remedy 
selection  section  in  that  context. 

We  ask,  simply,  that  in  your  effort  to  "correct"  perceived  problems  with  the  clean- 
up program  you  not  swing  this  environmental  cleanup  pendulum  so  far  in  another 
direction  that  the  program  and  its  goal  of  abating  current  and  future  hazards  is  vir- 
tually abandoned.  If  Congress  chooses,  as  it  seems  determined  to  do,  to  change  these 
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key  features  of  the  law,  we  urge  you  work  to  provide  other  statutory  changes  that 
will  mitigate  against  the  very  real  downsides  of  these  changes. 

You  must  work  to  assure  that  the  very  significant  boost  provided  by  Superfund 
to  the  development  of  groundwater  science  and  environmental  cleanup  technology 
development  is  not  lost  entirely.  It  could  be  under  the  bill  as  drafted.  Statutory 
changes  aimed  at  making  the  program  more  "realistic"  could  easily  stifle  innovation 
in  new  cleanup  technologies  and  lock  the  nation  into  its  current  state  of  ineptitude 
for  environmental  remediation. 

In  addition,  we  believe  that  you  must  work  to  assure  that  changes  to  the  law  do 
not  foster  an  increasing  reliance  on  slip-shod,  bandaid  solutions  that  will  biirden 
this  generation  of  taxpayers  and  those  to  follow  with  the  costs  of  todays  mistakes 
and  miscalculations. 

Remember  that  the  pollution  problems  that  this  program  attempts  to  abate,  in 
some  cases,  pose  immediate  threats  to  people  and  the  environment.  In  other  cases, 
unabated  pollution  is  a  threat  primarily  to  the  future.  Clearly,  Superfund  may  have 
more  difficulty  dealing  with  the  latter,  and  what  we  can  actually  accomplish  may 
fall  short  of  what  the  original  bill  drafters  had  in  mind.  But  we  ask  you  to  consider 
that  if  you  abandon  that  future  portion  of  the  program's  mission  entirely,  you  will 
keep  the  nation  on  a  treadmill  of  revisiting,  reevaluating  and  re-cleaning  sites  over 
and  over  again. 

Limiting  ourselves  only  to  our  very  highest  priority  issues  in  this  section,  I  would 
suggest  several  critical  amendments. 

First,  on  the  issue  of  future  land  use  at  a  site,  we  remain  troubled  that — despite 
the  considerations  listed  in  the  bill — a  decision  to  adopt  a  future  land  use  scenario 
could  conflict  with  the  heeilth  protection  needs  of  citizens  who  live  on  or  use  nearby 
properties.  We  do  not  believe  that  less  than  full  cleanup  should  be  a  selected  alter- 
native where  a  site  directly  adjoins  or  sits  in  close  proximity  to  homes,  schools,  hos- 
pitals, playgrounds  or  other  sensitive  land  uses. 

Secondly,  and  perhaps  even  more  importantly,  we  believe  that  the  Congressional 
decision  to  sanction  land-use  tiered  cleanup  must  be  accompanied  by  a  clarification 
of  authorities  on  institutional  controls.  If  such  clarification  is  not  forthcoming,  we 
believe  that  the  institutional  controls  will  not  remain  effective  over  time  and  that 
significant  human  health  threats  will  be  realized  as  these  controls  break  down. 

Under  current  practice  in  the  program,  institutional  controls  restricting  the  use 
of  land  or  water  resources  are  common.  Under  the  Senate  bill,  reliance  on  these 
"controls"  is  likely  to  increase. 

These  controls  can  be  central  to  the  effectiveness  of  selected  remedies — assuring 
that  homes  are  not  built  on  sites  that  are  supposed  to  remain  industrial,  that  the 
integrity  of  a  landfill  cap  is  not  disturbed  by  road-building  or  by  burrowing  animals, 
that  fences  meant  to  keep  out  inquisitive  children  actually  work,  that  a  new  indus- 
trial property  user  does  not  put  a  lagoon  or  a  waste  pile  on  a  site  saturated  to  its 
limits  with  toxics,  that  drinking  water  wells  are  not  drilled  or  pumped  in  off'-limits 
areas,  and  that  long-term  monitoring  elements  of  a  remedial  plan  are  followed. 

Unfortunately,  there  is  no  solid  track  record  with  these  controls  that  inspires  the 
least  amount  of  confidence  that  they  will  remain  in  place  and  effective  over  time. 
On  the  contrary,  some  indications — including  an  informal  survey  by  the  Natural  Re- 
sources Defense  Council  and  Friends  of  the  Earth's  own  efforts  to  document  the  fol- 
low-up on  institutional  controls — which  suggest  that  these  controls  are  not  being  set 
out  in  ways  that  will  be  reliable  over  the  long-term. 

Thus,  we  believe  that  a  reauthorization  must,  at  a  minimum,  include  language 
which  specifically  authorizes  EPA  to  acquire  deed  restrictions,  tailored  to  the  needs 
of  the  particular  site  remedy,  that  will  carry  in  force  with  the  land — in  perpetuity 
if  necessary.  Provisions  may  be  made  for  relinquishing  the  restrictions  if  later  clean- 
up eliminates  the  need  for  the  restrictions.  We  also  believe  that  EPA  must  be  man- 
dated to  maintain  a  system  for  tracking  the  existence  and  status  of  such  restric- 
tions; that  requirements  for  full  public  disclosure,  including  notices  in  deeds  and 
other  property  documents,  must  be  set  out;  that  EPA  should  hold  a  duty  for  enforc- 
ing such  restrictions;  and  that  local  governments,  States  and  citizens  should  be  em- 
powered to  bring  enforcement  actions  as  well.  We  believe  that  specific  statutory  au- 
thority in  all  of  these  areas  is  critical  to  a  successful  reauthorization. 
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In  addition,  we  believe  that  Congress  must  include  in  this  reauthorization  provi- 
sions that  will  promote  research  and  development  of  new,  more  effective  cleanup  ap- 
proaches. This  recommendation,  we  believe,  is  in  keeping  with  the  recommendation 
offered  in  the  recently  released  National  Academy  of  Sciences  report  on  Ground 
Water  cleanup.  The  deletion  by  the  Subcommittee  of  the  current  preference  for  per- 
manent treatment  makes  the  need  for  such  an  amendment  acute.  Without  such  a 
provision,  Congress  sends  a  signal  to  researchers,  investigators  and  entrepreneurs 
that  there  may  not  be  a  real  market  demand  for  improved  cleanup  technologies. 

On  another  point  related  to  this.  Friends  of  the  Earth  urges  the  Committee  to  re- 
ject the  pressures  it  may  now  be  under  to  further  weaken  the  law's  requirements 
regarding  groundwater  protection.  In  our  view,  the  law's  current  requirements  and 
the  application  of  those  requirements  to  site  decisions  are  less  than  ideal.  In  numer- 
ous cases,  EPA  has  made  decisions  which  we  believe  are  not  rigorous  enough  when 
it  comes  to  groundwater  cleanup.  Mother  nature  and  natural  attenuation  are  relied 
on  too  often,  in  our  view,  and  cleanup  time  frames  spanning  decades  are  tolerated 
when  engineered  solutions  could  do  better.  In  addition,  for  groundwater  that  is  flow- 
ing into  surface  water,  this  program  still  relies  on  the  dilution  solution. 

Practice  shows  that  EPA  is  already  considering  costs— sometimes  too  heavily— in 
determining  remedies  for  contaminated  groundwater.  To  further  weaken  that  in- 
field application  of  the  law  would  be  a  grave  error.  Writing  off  groundwater  that 
is  today  not  projected  for  drinking  water  use  is  not  in  the  public  interest. 

Over  the  years,  demands  on  water  in  general  and  groundwater  in  particular  have 
grown.  From  1950  through  1980,  U.S.  groundwater  consumption  tripled,  and  water 
experts  in  1980  were  predicting  another  doubling  of  its  use  in  the  period  from  1980 
until  the  year  2000.  The  task  of  predicting  just  where  and  when  those  future  de- 
mands will  occur  should  not  be  underestimated. 

This  Committee  must  face  the  fact  that  a  policy  which  chooses  to  forego  cleanup 
on  groundwater  that  is  not  expected  to  be  used  requires  someone  to  take  on  this 
task  of  prediction.  Someone  will  have  to  pull  out  a  crystal  ball  and  look  into  the 
future,  looking  into  the  future  at  weather  patterns  as  well  as  growth  and  develop- 
ment patterns,  looking  at  industrial  and  agricultural -water  needs  as-well  as  drink- 
ing water  demand,  looking  at  other  likely  problems  with  contamination,  looking  at 
how  groundwater  flows  will  change  over  time. 

I  ask  this  Committee,  do  you  really  want  to  put  the  Federal  government  squarely 
in  a  position  of  predicting  and  then  controlling  water  use?  If  you  allow  the  program 
to  write-off  water  that  is  slated  for  a  reasonably  foreseeable  use,  that  is  precisely 
what  you  will  do.  Can  it  work? 

Consider  the  situation  in  the  San  Gabriel  Valley  of  California,  where  contamina- 
tion is  widespread  throughout  the  water  basin,  contamination  plumes  cover  40 
square  miles  and  pollution  has  been  documented  at  depths  of  500  to  700  feet.  In 
this  case — probably  one  of  the  Superfund  program's  most  intractable  problems- 
there  are  about  275  public  water  supply  wells  operated  by  about  45  different  water 
purveyors  and  about  20  industrial  or  commercial  operations  with  self-supplied 
groundwater  usage.  The  basin  serves  as  a  drinking  water  source  to  more  than  a  mil- 
lion people. 

Years  of  struggle  on  this  site  have  revealed  that  various  decisions  to  close  wells, 
to  blend  or  treat  contaminated  water,  or  to  relocate  wells  have  affected  groundwater 
flow  patterns,  drawing  contamination  into  uncontaminated  areas. 

Yes,  cleaning  up  groundwater  is  difficult  and  costly.  Yes,  there  are  cases  in  which 
a  spreading  plume  will  have  to  be  controlled  and  contained  while  we  press  on  in 
a  search  for  more  effective  cleanup  methods.  But  giving  up  on  cleanup  is  not  really 
easy  or  cost-free.  In  fact,  ultimately  it  may  be  the  most  expensive,  creating  more 
and  more  San  Gabriel  Valley  situations  across  the  country. 

Given  the  constraints  that  exist  on  groundwater  cleanup,  we  believe  that  the  only 
prudent  course  of  action  is  to  maintain  EPA's  approach  of  seeking  cleanup  for  wa- 
ters that  are  usable  for  drinking  water,  as  defined  by  total  dissolved  solids  content 
and  maintaining  the  current  flexibility  that  the  Agency  may  exercise  in  choosing  the 
specific  approach  to  achieving  cleanup  goals. 

Friends  of  the  Earth  believes  that  technological  infeasibility  waivers  should  re- 
main available  for  some  of  the  most  troubling  problems,  including  DNAPL  or  Dense 
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Non-Aqueous  Phase  Liquid  contamination.  To  deal  efiectively  with  DNAPLs,  we  rec- 
ommend that  Congress  retain  Superfund's  requirements  for  groundwater  cleanup  to 
drinking  water  standards  but  call  for  a  special  EPA  initiative  that  will  require  a 
rigorous  evaluation  of  sites  for  residual  DNAPL  problems. 

EPA  can,  under  current  law,  make  technological  infeasibility  waivers  available  for 
intractable  DNAPL  problems,  but  we  believe  it  must  do  so  only  where  there  is  ex- 
tensive and  compelling  evidence  that  cleanup  strategies  will  not  be  effective  in  a 
time-frame  of  less  than  25  to  50  years.  We  must  not  create  a  system  which,  in  es- 
sence, rewards  those  who  have  made  the  biggest,  most  vexing  messes.  We  must  not 
encourage  the  clandestine  dumping  of  DNAPLs  by  companies  in  pursuit  of  weak- 
ened groundwater  cleanup  requirements.  We  recommend  that  for  any  site  at  which 
such  a  waiver  is  invoked,  EPA  should  collect  an  upfront  payment  from  the  PRPs 
involved  that  will  offset  the  expenses  attendant  to  long  term  management  of  the 
site. 

In  order  to  assure  adequate  assessments  of  DNAPL  sites  and  to  optimize  on  what 
can  be  achieved  by  today's  technology,  both  in  terms  of  containment  and  restoration, 
we  recommend  that  EPA  be  directed  to  establish  a  sitting  committee  of  technical 
experts  drawn  from  the  academic  community.  This  committee  should  serve  as  qual- 
ity assurance  advisors  not  only  for  Agency-wide  DNAPL  activities  but  also  for  indi- 
vidual site  management.  Funding  for  such  a  committee  should  come  from  payments 
made  by  PRPs  who  are  granted  technology  waivers. 

These  monies  should  also  fund  a  special  initiative  to  engage  the  affected  commu- 
nities in  decision-making  about  and  monitoring  of  these  sites.  We  believe  that  for 
any  site  for  which  DNAPLs  are  implicated,  Technical  Assistance  Grant  funds  should 
be  made  available — not  on  a  one-time  basis,  but  on  an-ongoing  basis — to  community 
groups  who  wish  to  follow  the  progress  of  site  containment  and  cleanup. 

We  recommend  that  you  draft  provisions  that  will  require  any  PRP  with  an  iden- 
tified DNAPL  site  to  provide  the  Agency  with  a  list  of  all  other  facilities  managing 
DNAPL  products  or  wastes  under  its  control  or  ownership.  Environmental  audits 
and  DNAPL-specific  pollution  prevention  plans  for  each  such  facility  should  become 
mandatory. 

Mr.  Chairman,  these  brief  comments  include  our  most  pressing  concerns  with  the 
bill.  I  do  look  forward,  however,  to  answering  the  Committee's  questions  and  engag- 
ing in  debate  with  other  panelists  here  today.  I  thank  you  for  this  opportunity  to 
testify. 


Statement  of  Florence  T.  Robinson,  North  Baton  Rouge  Environmental 

Association 

We  the  citizens  who  live  in  communities  affected  by  Superfund  Reauthorization 
feel  a  strong  need  to  add  our  voice  to  the  debate  on  Superfund,  and  we  appreciate 
this  opportunity  to  speak  to  the  current  bill.  Ailer  all,  we  are  the  ones  who  have 
been  afifected  by  the  process,  and  who  must  live  with  the  final  outcome  of  the  proc- 
ess. On  Saturday,  June  25,  1994,  27  citizens  representing  at  least  five  different  net- 
works met  with  EPA  to  discuss  Superfund.  We  studied  and  discussed  each  section 
of  the  bill.  This  testimony  is  the  result  of  those  discussions,  and  discussions  held 
previously  with  community  groups.  I  cannot  vouch  that  all  present  are  in  unanimity 
with  all  points  of  this  testimony,  but  there  were  no  dissenting  voices  raised  on  the 
major  points.  Whereas  we  have  concerns  with  the  entire  bill,  we  will  limit  this  dis- 
course to  those  areas  of  our  greatest  concern,  and  all  agree  that  we  need  to  pass 
a  strong,  Superfund  bill  in  1994.  They  include:  Title  I-Community  Participation  and 
Human  Health;  Title  Il-State  Roles;  Title  IV-Liability  and  Allocation;  and  Title  V- 
Remedy  Selection  and  Cleanup  Standards. 

title  I:  community  participation  and  human  health 

There  seems  to  be  little  disagreement  from  the  various  stakeholders  of  the  impor- 
tance of  community  pari;icipation.  The  disagreement  is  in  the  degree  and  form  of 
the  participation. 
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We  citizens  feel  that  we  are  the  major  stakeholder  because  we  live  there,  and  it 
is  OUT  health  and  lives  and  health  that  have  been  and  will  be  affected.  We  laud  the 
Administration  and  the  Senate  for  its  public  participation  initiatives.  We  just  wish 
to  insure  that  community  participation  does  not  become  community  manipulation. 
Therefore,  we  urge  the  following  modifications  in  the  bill. 

In  Sec.  102,  subsection  (g),  local  community  needs  to  be  changed  to  the  local  af- 
fected community,  defined  as  "citizens  living  in  the  zone  of  highest  potential  expo- 
sure." We  feel  that  we  must  be  very  cautious  not  to  dilute  the  voting  strength  of 
the  affected  community  on  the  CWGs.  Therefore,  we  think  that  50  percent  as  a  min- 
imum for  the  composition  of  the  CWG  is  too  low.  We  also  have  strong  concerns  in 
sec.  102,  subsection  (g),  (5)(A)  on  the  composition  of  the  CWGs  on  the  inclusion  of 
absentee  landlords  and  slum  lords  in  the  process.  We  also  feel  that  workers  at  facili- 
ties in  the  zone  of  highest  exposure  should  be  added  as  (H).  Only  members  of  the 
loced  business  community  that  are  in  the  zone  of  highest  exposure  should  be  consid- 
ered as  members. 

We  feel  that  it  is  very  important  that  the  residents  of  the  affected  community 
should  be  allowed  to  not  just  nominate  their  representatives,  but  also  to  actually 
select  them  through  a  democratic  process.  If  anyone  outside  of  the  community,  such 
as  EPA,  or  the  CIAO,  or  any  other  agent,  is  allowed  to  select  these  people,  the  integ- 
rity of  the  CWG  will  be  seriously  compromised. 

In  the  section  on  CIAOs  [sec.  102,  (h)(1)],  which  delegates  the  authority  of  the 
EPA  to  establish  a  CIAO  when  the  State  fails  to  do  so  in  a  timely  fashion,  we  feel 
that  (1)  18  months  is  too  long  to  wait,  and  that  (2)  under  no  circumstances  is  the 
CIAO  to  be  in  the  office  of  EPA.  Irrespective  of  how  it  is  established,  it  must  be 
an  independent  office. 

Communities  are  unanimous  in  their  desire  for  proactive  health  care,  and  it  is 
only  just  that  they  receive  this.  BUlions  of  dollars  have  been  spent  treating  contami- 
nated soil,  but  virtually  nothing  has  been  spent  treating  contaminated  people.  Our 
communities  have  already  been  made  "National  Sacrifice  Zones,"  and  we  have  al- 
ready suffiered  and  continue  to  suffer  some  of  the  devastating  effects  of  exposure. 
To  merely  study  us  academically,  as  is  currently  done,  and  not  to  offer  us  meaning- 
ful proactive  health  care  is  a  morally  corrupt  practice.  It  is  tantamount  to  using  us 
as  "guinea  pigs"  in  some  type  of  horrible,  modem  day  Tuskeegee  Experiment.  We 
therefore  ask  that  $50,000,000/year  be  set  aside  for  the  health  grants  that  were  de- 
scribed in  the  original  bill,  and  that  ATSDR  be  admonished  to  fulfill  its  mandates, 
which  include  proactive  health  care. 

The  four  important  functions  of  the  health  clinics  will  be  to: 

1.  serve  as  a  location  for  impacted  populations  to  get  specific  diagnosis  for  health 
problems  which  may  be  associated  with  local  toxic  exposures,  and  where  such  ill- 
nesses are  identified. 

2.  provide  citizens  fi-om  affected  communities  access  to  facilities  for  continuous 
and  consistent  environmental  health  diagnosis  throughout  the  lifetime  of  an  exposed 
individual.  Ongoing  care  would  also  include  consultations  for  reducing  continuing 
health  risks  due  to  prior  toxic  exposures,  including  but  not  limited  to  appropriate 
dietary  and  lifestyle  changes,  measures  for  reducing  continuing  exposures  to  toxic 
chemicals,  and  other  public  health  protection  measures. 

3.  serve  as  an  archive  to  house  the  clinical  data  on  patients  with  the  t3T)es  of 
health  problems  potentially  associated  with  the  toxic  exposures. 

4.  provide  hands-on  training  of  physicians  and  scientists  in  environmental  medi- 
cine. 

We  use  the  term  "clinic"  rather  loosely.  The  actual  design  of  the  clinic  must  be 
site-specific,  tailored  to  meet  the  needs  of  that  community.  In  many  cases  it  will 
take  advantage  of  already  established  climes,  hospitals,  or  medical  centers.  In  other 
communities,  it  may  require  the  actual  "building"  of  a  facility.  The  Environmental 
Health  Network  offers  a  structure  and  language  for  the  establishment  of  such  com- 
munities which  may  be  looked  at  as  a  point  of  departure. 

Other  concerns  under  health  include  the  following: 
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Health— Section  107  {(a)(2)(b)(ii)(II)} 

1.  Please  add:  and  be  allowed  to  select  appropriate  heath  experts  to  review  the 
finished  assessment  before  it  is  released  to  the  public.  If  such  expert  determines 
flaws  in  the  assessments,  then  these  flaws  must  be  addressed  to  the  satisfaction  of 
the  expert,  or  the  criticisms  of  the  expert  must  be  attached  to  the  assessment  as 
a  part  of  the  document. 

2.  Section  108 — Health  Studies — Please  add  the  above  paragraph  to  health  stud- 
ies also. 

TITLE  II — STATE  ROLES 

Citizens  have  extreme  apprehension  about  States  being  delegated  authority  for 
Superfund  programs.  We  feel,  in  general,  that  if  the  States  had  carried  out  their 
responsibilities  to  provide  all  citizens  with  equal  protection  before  the  law  with  in- 
tegrity and  commitment,  there  would  be  no  Superfunds.  We  therefore  advocate  ex- 
treme caution  in  the  delegation  of  Authority  to  States,  and  judicious  oversight  by 
EPA  in  such  cases. 

TITLE  rv — LIABILITY  AND  ALLOCATION  citizens  who  live  in  affected  communities  are 
nearly  unanimous  on  the  retention  of  retroactive  liability  and  the  site-specific  pol- 
luter pays  principle,  we  wholeheartedly  reject  any  "public  works"  type  program 
that  drops  retroactive  liability  and  depends  solely  or  chiefly  on  taxes  because  such 
a  program: 

1.  Will  not  generate  sufficient  funds  to  maintain  the  current  level  of  cleanup  and 
certainly  not  have  sufficient  funds  to  expand  and  accelerate  cleanups. 

2.  A  limited  "pool  of  money"  will  result  in  competition  between  communities  to 
get  their  sites  addressed.  Naturally,  the  better  informed,  more  affluent  communities 
will  be  more  successful  in  accessing  government  than  the  poor,  undereducated,  peo- 
ple of  color  communities  who  have  traditionally  suffered  disenfranchisement.  This 
will  exacerbate  Environmental  Iiyustice. 

3.  Will  not  encourage  voluntary  cleanups.  Why  should  a  facility  take  on  this  re- 
sponsibility if  it  is  no  longer  liable?  There  are  over  33,000  CERCLIS  sites.  It  is 
neiive  to  think  that  all  of  these  sites  will  eventually  be  addressed  by  Superfund.  Vol- 
untary cleanups  are  needed. 

4.  Will  not  encourage  industry  to  develop  new  technologies.  Instead,  some  of  the 
limited  funds  available  for  cleanup  would  have  to  be  redirected  to  technology  devel- 
opment or  we  will  be  stuck  forever  with  the  inefficient  "pump  and  treat"  method, 
and  continue  to  be  unnecessarily  exposed  from  incineration. 

5.  Will  not  reduce  litigation  because  it  increases  unfairness.  Newer  industries  wUl 
be  picking  up  the  tab  for  older  industries.  Single-party  sites  would  pay  for  multi- 
party sites  and  small  businesses  would  be  taxed  on  the  basis  of  their  income  instead 
of  their  contribution  to  pollution. 

6.  Will  shift  more  of  the  burden  onto  the  American  taxpayers  because  it  calls  for 
an  increase  of  the  allocation  from  the  general  Federal  revenues,  and  an  increase  in 
the  share  paid  by  States.  (ASAP  plan) 

7.  Will  not  encourage  industry  to  engage  in  waste  reduction  practices,  the  only 
long-term,  sane  solution  to  Superfund. 

8.  Will  create  a  new,  giant  bureaucracy  as  EPA  goes  into  the  cleanup  business. 
EPA  will  have  to  hire  contractors  to  clean  up  sites.  This  creates  a  great  potential 
for  waste,  fi-aud,  and  abuse. 

9.  WUl  result  in  some  industries,  who  have  their  own  cleanup  corporations  being 
contracted  to  do  cleanups.  Therefore,  the  industries  who  made  the  mess  will  now 
be  paid  to  clean  up  their  own  mess!  How  unjust  and  absurd! 

10.  Will  create  considerable  confusion  and  make  administration  of  cleanups  at 
some  sites  very  difficult,  because  the  waste  at  the  site  will  fall  into  two  categories: 
1)  the  waste  for  which  liability  has  been  dropped  and  is  being  removed  on  a  public 
works  program,  and  2)  the  waste  for  which  PRPs  are  still  liable. 

11.  Will  result  in  a  continuous  erosion  of  the  liability  system,  because  once  one 
class  of  entities  are  let  off  the  hook,  other  groups  will  no  doubt  sue  for  "equal  protec- 
tion before  the  law."  12.  A  public  works  program  will  not  be  a  deterrent  to  future 
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irresponsible  behavior.  Site-specific,  polluter  pays  liability  clearly  made  a  difference 
in  the  increase  of  responsibility  by  the  generators,  transporters,  owners,  and  opera- 
tors. 

Finally,  the  argument  that  industries  are  being  "punished"  for  something  that 
was  legEil  when  they  did  it,  is  totally  invalid. 

•  Chemical  companies  cannot  claim  innocence  for  dumping  dangerous  chemi- 
cals in  unlined  pits. 

•  Chemical  companies  cannot  claim  innocence  for  dumping  dangerous  chemi- 
cals in  rivers  and  lakes. 

•  Chemical  companies  cannot  claim  innocence  for  disposing  of  solvents  and 
corrosives  in  barrels. 

•  Chemical  companies  cannot  claim  innocence  for  dumping  volatile  organics 
and  pesticides  in  communities. 

•  Facilities  that  dumped  radioactive  materials  cannot  claim  innocence  for 
anything. 

The  dangerous  properties  of  chemicals  have  been  recognized  since  antiquity. 
Chemists  wear  protective  clothing  and  use  "hoods"  and  respirators  when  working 
with  chemicals.  People  who  work  with  radiation  use  all  manner  of  "shields".  How 
can  any  of  them  have  any  pretensions  of  innocence  when  they  dump  these  sub- 
stances into  our  communities? 

There  is  a  big  difference  between  what  is  legal  and  what  is  moral.  Legal  is  what 
the  powerful  can  lobby  into  law  for  their  own  selfish  interest.  Moral  is  accepting  re- 
sponsibility for  your  actions,  protecting  your  fellow  citizens  and  our  precious  natural 
resources  so  that  America  can  be  a  rich  and  strong  Nation  for  generations  to  come. 

TITLE  V — REMEDY  SELECTION  AND  CLEANUP  STANDARDS 

Remedy  Selection  and  Cleanup  Standards  are  at  the  heart  of  the  Superfund  proc- 
ess, must  be  driven  by  concerns  for  the  protection  of  human  health,  present  and  fu- 
ture. Since  huge  data  gaps  exist  in  our  knowledge  of  the  effects  of  chemicals  and 
in  what  concentrations,  and  since  much  of  the  new  data  on  the  carcinogenic  and  re- 
productive effects  of  organochlorines — especially  PCBs  and  dioxins — are  so  alarm- 
ing, it  is  essential  that  we  take  a  precautionary  approach.  The  chemical  must  be 
considered  guilty  until  proven  innocent!  It  is  imperative  ,  therefore,  that  the  citizen 
who  lives  in  the  vicinity  of  the  site,  who  was  potentially  exposed  (1)  during  the  oper- 
ations of  the  facility;  (2)  during  the  time  that  it  was  abandoned;  (3)  is  currently 
being  exposed;  (4)  may  be  exposed  during  the  cleanup,  and;  (5)  must  live  with  any 
residue  left  by  the  cleanup,  be  adequately  protected.  We  laud  the  bill  for  its  at- 
tempts to  limit  the  extent  to  which  risk  assessments  can  be  manipulated,  but  are 
dismayed  that  risk  is  still  the  tool  for  determining  cleanup  goals.  We  take  real  ex- 
ception to  the  reliance  of  land  use,  the  definition  of  "hot  spots"  and  the  limiting  of 
protective  concentration  levels  to  the  90th  percentile  of  the  affected  population.  See 
Appendix  A. 

We  also  are  very  concerned  with  section  502  (b)(3)(B)(iii)  which  allows  the  Presi- 
dent to  select  an  interim  containment  remedy  if  appropriate  technology  is  unavail- 
able or  too  costly.  What  about  the  citizens?  We  strongly  urge  that  relocation  of  af- 
fected citizens  be  instituted  in  these  cases  where  cleanup  cannot  be  attained  at  the 
acceptable  level,  or  when  remediation  efforts  will  result  in  additional  exposure.  This 
relocation  may  be  temporary  (a  few  days,  weeks,  months,  or  up  to  a  year),  or  perma- 
nent if  the  relocation  will  exceed  1  year.  Citizens  must  not  be  forced  to  pay  for  the 
cleanup  of  their  sites  by  suffering  additional  exposure. 

We  sincerely  hope  these  outlined  concerns  of  our  communities  will  be  addressed. 
We  realize  that  all  parties  cannot  get  everything  they  want,  but  the  citizens'  posi- 
tion had  already  been  compromised  even  before  we  got  to  the  table.  We  have  contin- 
ued to  compromise  and  be  compromised.  We  have  come  from  a  position  of  wanting 
proactive  health  clinics  in  every  community,  to  being  willing  to  accept  a  more  lim- 
ited plan.  We  have  come  from  a  position  of  strict,  joint  and  several  to  being  willing 
to  at  least  try  a  "fair-share"  approach.  We  are  willing  to  accept  a  single  number 
goal,  based  on  risk,  for  cleanup  level,  AS  LONG  AS  THAT  NUMBER  IS  STRIN- 
GENT! This  is  a  fair  compromise  from  background,  the  only  level  that  is  truly  ac- 
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ceptable  to  us.  We  note  with  dismay  that  the  problems  of  Native  Americans  and 
their  Superfund  programs  have  not  been  dealt  with.  We  urge  the  Administration 
and  Congress  to  provide  an  immediate  mechanism  to  work  with  Native  Americans 
so  that  their  lands  may  be  cleaned  up  as  expediently  as  sites  in  the  rest  of  the  na- 
tion. 


APPENDIX  A 

OPEN  LETTER  TO  CONGRESS,  COMMUNITIES  AFFECTED  BY  SUPERFUND 
REAUTHORIZATION,  JUNE  9,  1994 

Those  of  us  living  in  communities  affected  by  contaminated  sites  around  the  coun- 
try are  concerned  about  the  process  and  product  developed  in  reauthorizing  the 
Superfund  program.  Everyone  from  corporate  polluters,  insurance  companies,  and 
governmental  bureaucrats  have  voiced  their  opinions  on  how  to  reform  Superfund. 
Even  self-appointed  "advocates"  for  communities  have  emerged  offering  solutions  for 
the  program.  And  yet,  the  people  most  directly  impacted  by  contaminated  sites — 
through  the  degeneration  of  their  health,  death  of  family  and  friends,  the  loss  of 
their  property  values,  and  the  constant  threat  to  their  safety — are  rarely  asked  their 
opinion  or  listened  to  seriously.  The  thousands  of  residents  living  near  Superfund 
sites,  like  those  signing  this  letter,  are  determined  to  participate  in  the  debate  to 
ensure  that  our  health  and  safety  are  protected  under  the  new  law. 

This  letter  is  to  add  our  voice  to  the  debate  and  urge  that  a  strong  Superfund 
bill  be  passed  this  year.  We  attempt  to  clarify  our  position  by  outlining  the  provi- 
sions on  which  we  offer  our  strong  support — the  strong  program  for  community  par- 
ticipation and  the  Administration's  liability  program  maintaining  the  site  specific 
polluters-pays  principle — and  highlighting  those  where  we  have  concerns — omission 
of  the  Health  Demonstration  Grants  and  the  remedy  selection  process.  While  por- 
tions of  the  current  bill  pose  serious  concerns  to  us,  and  must  be  addressed,  we  ap- 
plaud the  strong  community  participation  program  which  ensures  that  our  voice  will 
be  heard  as  decisions  are  made  at  our  sites.  It  is  imperative  therefore,  that  as  the 
debate  goes  forth  these  provisions  for  our  participation  not  be  weakened  in  any  way. 

The  current  package  of  provisions  for  community  participation  combine  essential 
items  necessary  for  our  meaningful  involvement.  These  include  1)  revisions  for  the 
Technical  Assistance  Grants  (TAGs)  program  making  them  more  "user  friendly"  and 
accessible  to  low  income  communities;  2)  establishment  of  Community  Working 
Groups  (CWGs)  at  sites,  providing  a  forum  for  ongoing  interaction  of  all  parties; 
and,  3)  a  mechanism  to  assist  and  inform  communities  through  the  formation  of  Cit- 
izen Information  and  Access  Offices  (CIAOs)  at  the  State  level.  Each  of  these  to- 
gether ensures  the  effective  role  of  communities  in  the  decisions  at  these  sites. 

The  major  areas  of  our  concern  that  must  be  addressed  as  you  consider  the  bill 
include  the  omission  of  Health  Demonstration  Grants  that  appeared  in  earlier  ver- 
sions of  the  legislation  and  troublesome  aspects  in  the  remedy  selection  process. 

The  remedy  selection  process  suggested  in  the  bill  continues  to  rely  on  risk  assess- 
ment, a  tool  viewed  by  many  of  us  as  inappropriate  for  determining  cleanup  levels. 
The  legislation  before  you  attempts  to  limit  the  extent  to  which  risk  assessments 
can  be  manipulated  by  standardizing  certain  assumptions,  and  establishing  one  risk 
level  instead  of  a  range.  However,  we  voice  our  strong  concern  about  other  parts 
of  the  remedy  selection  process,  such  as  the  reliance  of  land  use  to  determine  the 
level  of  cleanup,  the  definition  of  "hot  spots",  and  the  limiting  of  protective  con- 
centration levels  to  the  90th  percentile  of  the  affected  population.  We  believe  these 
provisions  leave  our  communities  vulnerable  and  unprotected. 

The  reliance  on  land  use  limits  the  future  of  a  community  by  designating  an  area 
as  "industrial"  for  perpetuity.  It  creates  areas  that  will  never  be  clean  for  other  uses 
thereby  establishing  sacrifice  zones  throughout  the  country.  And  it  institutionalizes 
a  double  standard  of  living — one  for  those  in  clearly  residential  areas  and  a  lesser 
standard  for  the  Communities  of  Color  and  the  poor  who  live  next  to  industrial 
areas.  We  simply  should  not  be  institutionalizing  an  already  disproportionate  level 
of  exposure  for  these  communities.  We  seem  to  have  forgotten  that  it  was  land  use 
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and  its  vulnerabilities  that  got  us  into  Superfund  in  the  first  place — remember  Love 
Canal? 

The  hot  spot  definition  limits  our  ability  to  deal  with  these  sites  for  the  long  term. 
By  removing  the  preference  for  permanence  and  allowing  treatment  for  only  those 
areas  that  are  "discrete  areas  of  a  facility"  we  revert  back  to  the  ineffective,  expen- 
sive solutions  so  commonly  used  before  1986.  The  Superfund  Amendments  and  Re- 
authorization Act  (SARA)  of  1986  was  written  to  address  that  situation  whereby  we 
spent  millions  containing  sites  only  to  have  to  go  back  and  clean  them  all  over 
again.  Cost  effectiveness  results  in  viewing  problems  with  long  term  solutions  in 
mind. 

We  are  also  disturbed  that  the  legislation  limits  the  protective  concentration  lev- 
els in  the  national  risk  protocol  to  the  90th  exposure  percentile  of  the  affected  popu- 
lation. While  this  approach  may  be  appropriate  for  the  general  population,  many 
residents  near  Superfund  sites  have  become  sensitized  to  chemicals  due  to  their 
long  term  exposure  to  multiple  contaminants.  That  means  those  of  us  at  these  sites 
fall  into  that  last  10  percent.  By  reljdng  on  this  protocol  our  families  are  unpro- 
tected. 

Our  communities  offer  our  strong  support  for  the  public  participation  elements  of 
the  legislation  and  insist  they  not  be  weakened  in  any  way.  We  hope  our  comments 
and  concerns  are  addressed  as  deliberations  continue  with  the  reinstatement  of  the 
Health  Demonstration  Grants  and  changes  in  the  remedy  selection. 

Please  feel  free  to  contact  any  of  us  to  further  discuss  our  concerns,  or  answer 
any  questions.  We  are  eager  to  participate  in  the  discussions  on  how  best  to  reform 
Superfund.  After  all,  it  is  our  lives  and  the  future  of  our  communities  at  stake. 
Sincerely, 

Communities  Affected  by  Superfund  Reauthorization 

Communities  at  Risk  Network  (909)  360-8451 

Rev.  R.T.  Conley,  RSR  Corp.  Superfund  Site,  New  Waverly  Baptist  Church,  Dallas, 

TX  (214)  638-8794 
Margaret  Williams,  (904)  494-2601,  Citizens  Against  Toxic  Exposure  (CATE),  Pen- 

sacola,  FL 
Savas    Alverez,    Alviso    Superfund    Site    (408)    263-8748,    Organizacion    de    la 

Comunidad  de  Alviso  (OCA),  Alviso,  CA 
Earl  Tulley,  DINE  CARE,  Window  Rock,  AZ  (602)  871-5782 

Florence  Robinson,  Petro  Processors  Superfund  Site,  North  Baton  Rouge  Environ- 
mental Association,  Baton  Rouge,  LA  (504)  775-0341 
Dolores  Herrera,  South  Valley  &  ATSF  Superfund  Sites,  San  Jose  Community 

Awareness  Council,  Albuquerque,  NM  (505)  243-4837 
Lorrie  Cotterell,  Wilmer,  TX,  Group  Allied  to  Stop  Polluters  (GASP)  (214)  525-6793 
Penny  Newman,  Stringfellow  Acid  Pits  Superfund  Site,  Concerned  Neighbors  in  Ac- 
tion, Riverside,  CA  (909)  685-8634 
Barbara  Miller,  Bunker  Hill  Superfund  Site,  Peoples  Action  Coalition,  Kellogg, 

Idaho (208) 784-8891 
Helen  Cusic  &  Doreen  Carey,  Grand  Cal  Task  Force,  Garey,  IN  (219)  473-4246 
Faye  Bush  (404)  536-1359  and  Rose  Johnson  (404)  221-0025,  Newtown  Florist 

Club,  Gainsville,  GA 
Dan  Nicolei,  Labor-Neighbor  Project,  Baton  Rouge,  LA 
Chuck  and  Sandy  Yarborough,  McClellan  Air  Force  Base  Superfund  Site,  McClellan 

Ecological  Seepage  Situation  (MESS),  Sacramento,  CA  (916)  922-7906 
Mary  Lee  Orr,  Director,  Louisiana  Environmental  Action  Network,  Baton  Rouge,  LA 

(504)  928-1315 
Marion  Trieste,  Niagara  Mohawk  Power  Corp  Superfund  Site,  Saratoga  Springs 

Hazardous  Waste  Coalition,  Saratoga  Springs,  NY  (518)  587-9166 
Ed  Collins,  Concerned  Residents  of  Yukon  (CRY),  Yukon,  PA  (412)  722-3210 
Ted  Smith,  IBM  Superfund  Site,  Silicon  Valley  Toxics  Coalition,  San  Jose,  CA  (408) 

287-6707  Idaho  Citizens  Network,  Boise,  Idaho  (208)  784-8891 
Marylia   Kelly,    Lawrence   Livermore   National    Lab   Superfund    Site,    Tri   Valley 

CARES,  Livermore,  CA  (501)  443-7148 
Ruth  Shepherd,  Calcasieu  Parish,  LA,  Calcasieu  League  for  Environmental  Action 

Now  (CLEAN) 
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Cynthia  Babich,  Del  Amo  Pits  &  Montrose  Chemical  Superfund  Sites,  Del  Amo  Ac- 
tion Committee,  Torrence,  CA  (310)  768-8837 
Sheila  &  Larry  Wilson,  Yellow  Creek  Concerned  Citizens,  Middlesboro,  KY  (606) 

248-8213 
Lenny  Siegel,  Federal  Facilities,  Pacific  Studies  Center,  San  Francisco,  CA  (415) 

961-8918 
Larry  Wilson,  Director,  Highlander  Research  and  Education  Center,  New  Market, 

TN  (615)  933-3443 
Milton    Jackson,    Chattanooga    Creek    &    Chattanooga    Coke    &    Chemical    Plant 
Superfund  Sites,  Stop  Toxic  Pollution  (STOP),  Chattanooga,  TN  (615)  266-2030 
Chris  Borello,  Uniontown  Industrial  Excess  Landfill  Superfiind  Site,  Concerned  Citi- 
zens of  Lake  Township  (CCLT),  Uniontown,  OH  (216)  499-5207 
Linda  Price-King,  Director  Environmental  Health  Network,  Chesapeake,  VA  (804) 

424-1517 
Jennie  Alvemaz,  Marzone  Superfund  Site,  Citizens  League  Opposed  to  Unwanted 

Toxins  (CLOUT),  Tifton,  GA  (706)  742-5640 
Frances  Dunham,  Escambia  Treating  Company  &  Agrico  Superfund  Sites,  Pensa- 

cola,  FL  (904)  932-9425 
Patty  Thayer,  Pacific  Gas  &  Electric  Contaminated  Site,  Citizens  for  a  Toxic  Free 

Marin,  Marin,  CA  (415)  485-0647 
Doris  Cellarius,  Coal  Creek  &  American  Crossaim  NPL  sites,  WA 
Margie  Welch,  Stouffer-Azko  and  Redwing  Carrier  Contaminated  Sites,  People  Op- 
posing Pollution,  Mobile  County,  Alabama  (205)  443-7116 
Angela  Bowen,  Gulf  Coast  Environmental  Defense  (904)  932-3955 
Cathy  Hinds,  Military  Toxics  Project,  Sabattus,  ME  (207)  268-4071 
Debbie  Neustadt,  TCE  Contaminated  Site  Central  Iowa  Group,  Sierra  Club,  Des 

Moines,  Iowa 
Greg  de  Bruler,  The  Hanford  Site,  Columbia  River  United,  Binged,  WA  (509)  493- 

2808 
Lorena  Pospiscil,  Concerned  Citizens  of  Central  Louisiana,  Alexandria,  LA 
Patrick  Mahon,  Concerned  Citizen  of  East  Baton  Rouge  Parish,  LA 
Jim  Ragland  &  Frank  Bonifay,  Bluff  Swamp  Wildlife  Refuge,  Ascension/Iberville 

Parish,  LA 
Peggy  Frankland,  BFI/Cecos  International  Contaminated  Site  Calcasieu  Parish,  LA 
Corinne  Whitehead,  Coalition  for  Health  Concern,  Benton,  KY  (502)  527-1217 
Mark   Donham,    Regional   Association   of  Concerned   Environmentalists   (RACE), 

Southern  Illinois  (618)  564-3367 
Sue  Wayne,  Coalition  of  River  Counties,  Clinton,  KY  (502)  653-6606 
AI  Puckett  (502)  462-3210  and  Ron  Lamb  (502)  462-3636,  Community  Organization 

Involved  in  the  Paducah  Nuclear  Facility 
Joad  Robinett,  Dahoit  Superfund  Site,  Concerned  Citizens  Against  Toxic  Wastes, 

Loyall,  KY  (606)  573-1214 
Belinda  West,  Dundridge,  TN  (615)  397-9849,  Dahoit  Superfund  Site  Loyall,  KY 
Lorraine  Granado,  Cross  Community  Coalition,  Neighbors  for  A  Toxic  Free  Commu- 
nity, Denver,  CO  (303)  292-3203 
Larry  Rose,  President;  Lucian  Randall,  Vice  President;  &  Sharon  Rose,  Minden  PCB 
Superfund  Site,  Concerned  Citizens  to  Save  Fayette  County,  Inc.,  Minden,  WV 
(304) 469-6247 
Sue  Jackson,  STOP,  Union  City,  TN  (901)  885-8950 
Judge  Dan  Woodward,  PALLS,  Madisonville,  KY  (502)  676-8240 
Patty  Prickett,  San  Fernando  Groundwater  Basin  Superfund  Site,  Citizens  for  Safe 

Drinking  Water,  Los  Angeles,  CA  (213)  250-4079 
Eliezir  Colon  Rivera,  Coordinator,  Despertar  Cidreno,  Cidra,  Puerto  Rico  (809)  739- 
5492 


150 

APPENDIX  B 

Citizen  Concerns  Expressed  at  a  Recent  EPA  Meeting 

•  Who  will  watchdog  a  PRP  that  is  doing  a  cleanup.  PRPs  should  not  control 
what  testing  or  how  much  money  is  to  be  spent  doing  cleanup.  This  amounts 
to  the  fox  watching  the  hen  house.  EPA  WILL  BE  RESPONSIBLE. 

•  States  will  not  protect  contaminated  communities.  EPA  must  protect  us. 

•  Future  land  use  will  change.  EPA  must  clean  up  all  sites  to  "safe"  levels. 

•  People  live  in  industrial  areas.  EPA  should  not  consider  land  use. 

•  State  delegation,  NO!  Conflict  of  interest. 

•  Health  Clinics  for  medical  screening  and  treatment. 

•  Risk  Assessment — NO! 

•  Land  Use— NO! 

•  CWGs  must  be  composed  of  affected  residents. 

•  CWG  recommendations  must  be  binding,  not  subject  to  negotiation. 

•  EPA  must  establish  health  clinics  and  health  data  registries. 

•  Risk  goals  must  reflect  all  contaminants  at  a  site  and  must  be  based  only 
on  health. 

•  Where  goals  cannot  be  achieved,  people  should  be  relocated. 

•  On  TAG  Grants,  need  to  include  the  language  to  allow  the  community  to 
have  the  technical  advisor  and  the  community  liaison  person. 

•  Enforceable  right  to  participate,  addressed  by  the  full  Senate. 

•  No  ATSDR  on  sites. 

•  Upset  that  not  one  member  of  Congress  attended  the  meeting!  What  mes- 
sage does  this  lead  community  to  believe?  Does  Congress  really  care? 


Statement  of  the  American  Mining  Congress 

The  American  Mining  Congress  (AMC)  is  pleased  to  submit  for  the  hearing  record 
the  following  statement  to  the  Senate  Committee  on  Environment  and  Public  Works 
concerning  the  reauthorization  of  the  Comprehensive  Environmental  Response, 
Compensation  and  Liability  Act  (CERCLA  or  Superfund).  AMC  is  a  national  trade 
association  whose  members  represent  U.S.  producers  of  metals,  uranium,  coal  and 
industrial  and  agricultural  minerals  as  well  as  manufacturers  of  mining  and  min- 
eral processing  equipment  and  other  firms  that  provide  services  to  the  mining  and 
mineral  processing  industry. 

AMC  believes  that  the  reauthorization  of  Superfund  represents  a  major  oppor- 
tunity to  reform  the  existing  law  to  make  it  cost-effective  and  equitable.  Critical  to 
achieving  this  goal  is  the  recognition  that  mining  and  mineral  processing  sites  that 
are  subject  to  Superfund  cleanup  actions  present  different  challenges  from  those 
presented  by  chemical  and  hazardous  waste  disposal  sites.  It  is  not  appropriate  to 
apply  uniform  national  cleanup  standards,  uniform  remedy  selection  requirements, 
or  generic  remedies  to  these  sites.  The  size  of  these  sites,  their  locations,  exposure 
scenarios,  and  bioavailability  of  compounds  found  at  the  sites,  among  other  charac- 
teristics, dictate  the  need  for  addressing  remedial  activities  on  a  site-specific  basis. 
The  strict,  joint,  several  and  retroactive  nature  of  CERCLA  liability  also  poses  par- 
ticularly severe  problems  for  the  mining  and  minerals  processing  industry  at  sites 
where  operations  go  back  100  years  or  more  and  often  involved  many  operators. 

The  Superfund  legislation  pending  before  Congress,  including  the  version  of  S. 
1834  reported  out  of  the  Senate  Subcommittee  on  Superfund,  Recycling  and  Solid 
Waste  Management,  is  inadequate  to  address  critical  issues  at  mining  and  mineral 
processing  sites.  The  attached  AMC  papers  on  Superfund  reauthorization  outline 
the  concerns  of  AMC,  and  AMC  requests  that  they  be  included  in  the  hearing 
record.  AMC's  concerns  include,  but  are  not  limited  to,  the  following: 

The  CERCLA  liability  scheme  should  not  be  expanded  to  include  pollutants  and 
contaminants.  While  S.  1834,  as  reported,  does  not  include  the  same  provision  as 
H.R.  3800  that  would  explicitly  expand  liability  for  pollutants  and  contaminants,  S. 
1834  does  include  language  in  the  cleanup  standards  and  remedy  selection  title  of 
the  bill  that  could  unnecessarily  drive  up  cleanup  costs  by  adding  consideration  of 
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pollutants  and  contaminants  when  setting  cleanup  standards  and  selecting  remedies 
at  Superfund  sites. 

The  voluntary  cleanup  provisions  in  S.  1834,  as  reported,  provide  no  real  incen- 
tives to  undertake  voluntary  cleanups  and  therefore  need  to  be  substantially  modi- 
fied. Among  other  incentives,  prohibition  from  NPL  listing  and  protection  from  fu- 
ture CERCLA  liability  should  be  afforded  to  companies  that  perform  approved  vol- 
untary cleanups. 

As  reported,  S.  1834  unreasonably  restricts  the  current  law's  flexibility  to  deter- 
mine cleanup  levels  based  on  site-specific  risk  assessments.  Site-specific  risk  assess- 
ments should  be  used  at  mining  and  mineral  processing  sites  to  establish  Superfund 
cleanup  levels. 

Under  S.  1834,  as  reported,  there  is  a  danger  that  all  or  most  groundwater  will 
inappropriately  have  to  be  remediated  to  drinking  water  standards  or  beyond.  The 
selection  of  a  remedy  for  groundwater  should  be  cased  on  site-specific  risk  assess- 
ment and  not  driven  by  national,  uniform  standards. 

The  "hot  spots"  provision  in  S.  1834,  as  reported,  is  much  too  broad.  Large  areas 
of  mining  and  mineral  processing  sites  or  entire  mining  districts  could  be  deemed 
hot  spots.  The  limited  exclusions  in  the  bill  are  not  adequate  to  protect  against  im- 
proper or  unreasonable  application  of  the  hot  spots  provision  at  most  mining  and 
mineral  processing  sites. 

As  reported,  S.  1834  does  not  include  provisions  to  encourage  remining  at 
Supeifund  or  potential  Superfund  sites. 

S.  1834,  as  reported,  would  prevent  sites  at  which  all  potentially  responsible  par- 
ties are  owners  or  operators  from  participating  in  the  liability  allocation  process  and 
would  prevent  the  use  of  orphan  share  payments  from  the  Fund  as  such  sites.  This 
prohibition  is  arbitrary  and  inequitable.  It  will  have  a  disproportionate  impact  on 
the  naining  and  mineral  processing  industry  because  of  the  history  and  nature  of 
the  sites  the  industry  has  operated. 

AMC  urges  the  Committee  to  address  these  concerns  and  the  others  cited  in  the 
attached  papers  prior  to  reporting  out  of  full  Committee.  AMC  supports  meaningful 
reform  to  Superfund  and  believes  that  if  the  Committee  addresses  the  issues  raised 
here,  as  well  as  others,  a  major  step  will  be  taken  toward  achieving  such  reform. 


AMC  Response  to  Senate  Superfund  Questionnaire 

MAJOR  issues  raised  FOR  MARKUP  OF  ADMINISTRATION  SUPERFUND  BILL.  S.  1834 

Remedy  Selection 

1.  Should  there  be  a  specific  cleanup  goal  (e.g.,  one  in  a  million  cancer  risk), 
a  risk  range,  or  should  a  numeric  goal  be  set  by  EPA? 

In  general,  AMC  believes  that  remedy  selection  should  be  based  on  site-specific 
conditions,  which  are  the  most  critical  factors  in  determining  the  risk  posed  by  a 
site  requiring  remediation.  A  risk  assessment  should  establish  a  range  of  remedial 
levels  that  address  potential  risks  at  the  site,  and  should  not  be  unduly  constrained 
by  generic,  numeric  goals  or  specific  cancer  risk  goals  because  those  values  may  be 
based  on  data  inapplicable  to  the  remediation  site. 

More  specifically,  the  use  of  a  risk  range  is  crucial  at  mining  and  mineral  process- 
ing sites,  which  differ  from  sites  created  by  most  other  industries  because  the  waste 
streams  tend  to  be  high  in  volume  with  relatively  low  toxicity.  In  addition,  mine 
sites  tend  to  be  located  in  areas  of  low  population  density,  sometimes  in  arid  regions 
and  always  where  significant  background  mineralization  is  found.  Thus,  site  specific 
factors  such  as  hydrology,  geology,  meteorology  and  others  impart  natural  character- 
istics to  mining  and  mineral  processing  sites  that  must  be  accounted  for  in  any  as- 
sessment of  risk.  These  factors,  plus  the  low  bioavailability  of  metal  compounds  in 
mining  and  mineral  processing  wastes  or  soils,  make  it  essential  that  a  flexible  ap- 
proach be  taken  as  to  remedy  selection  and  cleanup  using  a  reasonable  range  of 
risks  based  on  realistic  assumptions  about  the  characteristics  of  the  wastes  and  site. 

AMC  also  believes  that  once  an  acceptable  risk  is  chosen,  and  a  remedy  is  selected 
and  implemented  based  on  that  risk,  the  remedial  process  should  not  be  reopened 
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at  a  later  date  to  account  for  other,  newly  identified  risk  or  risk  levels.  The  remedy 
selection  process  must  recognize  the  limits  of  the  science  and  technologies  available 
at  the  time  of  remedy  selection  and  allow  the  remediation  process  to  reach  a  logical 
end-point. 

2.  Should  the  current  preferences  for  treatment  and  permanent  remedies  be 

eliminated  or  modified'? 

AMC  supports  the  Administration's  efforts  to  revise  the  existing  preference  for 
remedies  based  on  treatment  and  permanence;  AMC  strongly  urges,  however,  that 
Section  503  of  S.  1834  clarify  that  remedies  that  limit  exposure  (e.g.,  containment), 
should  also  be  considered  as  effective  as  treatment.  As  long  as  human  health  and 
the  environment  are  protected,  there  should  be  no  statutory  preference  for  treat- 
ment over  containment,  except  for  hot  spots,  and  Section  503  should  explicitly  state 
this. 

3.  How  should  "hot  spots"  and  "warm  spots"  be  defined  and  treated? 

S.  1834  defines  "hot  spot"  as:  "a  discrete  area  within  a  facility  that  contains  haz- 
ardous substances  that  are  highly  toxic  or  highly  mobile,  cannot  be  reliably  con- 
tained, and  present  a  significant  risk  to  human  health  or  the  environment  should 
exposure  occur."  This  definition  is  too  broad.  It  would  be  inappropriate  if  applied 
to  mining  and  mineral  processing  sites  since  it  could  be  construed  to  render  entire 
mining  districts  to  be  deemed  "hot  spots."  Given  the  large  size  of  mining  and  min- 
eral processing  sites,  treatment  of  wide  areas  could  be  required  at  tremendous  cost 
to  potentially  responsible  parties  (PRPs),  but  with  little  or  no  benefit  to  human 
health  or  the  environment. 

In  addition,  the  two  tests  historically  employed  by  the  Environmental  Protection 
Agency  (EPA)  to  determine  toxicity  of  a  waste — the  Extraction  Procedure  (EP)  and 
Toxicity  Characteristic  Leachate  Procedure  (TCLP)  tests — are  inappropriate  to  the 
mining  industry  because  they  are  based  on  worst  case  scenarios  unrelated  to  the 
industry's  materials  handling  and  waste  management  practices.  The  District  of  Co- 
lumbia Circuit  recognized  the  flaws  in  the  Agencj^s  logic  and  remanded  these  tests 
to  EPA  in  Edison  Electric  Institute  v.  EPA  (cite,  1993).  An  acceptable  method  is 
needed  to  measure  "mobility,"  such  as  a  modified  Test  Method  1312 — the  Synthetic 
Precipitation  Leachate  Procedure  (SPLP),  or  the  ASTM  distilled  water  test. 

Mining  occurs  in  specific  areas  because  of  the  natural  mineralization  in  those 
areas.  Areas  in  and  around  mining  and  mineral  processing  sites  thus  necessarily 
will  have  naturally-occurring  metals  present  in  the  environment.  Metals  in  mining 
and  mineral  processing  wastes,  however,  generally  form  chemical  compounds  and/ 
or  are  bound  to  the  soil  matrix.  The  mobility  of  these  metals  is,  therefore,  limited, 
thus  they  pose  no  significant  threats  to  human  health  or  the  environment.  Even 
when  a  release  occurs,  the  metal  compounds  usually  have  relatively  low 
bioavailability. 

The  proposed  definition  of  "hot  spot"  should  be  revised  as  follows:  "a  discrete  area 
within  a  facility  that  contains  hazardous  substances  that  are  highly  toxic,  [or]  high- 
ly mobile,  and  highly  bioavallable,  cannot  be  reliably  contained,  and  are  likely  to 
result  in  exposure  at  levels  that  result  in  significant  adverse  effects  to  human 
health  or  the  environment." 

"Highly  toxic"  might  be  defined  as  an  order  of  magnitude  or  greater  above  the  ac- 
tion level.  "Bioavailability"  is  a  factor  that,  by  statute,  EPA  should  have  to  consider 
not  only  in  terms  of  what  is  a  "hot  spot,"  but  also  throughout  Superfund. 

4.  How  much  weight  should  be  given  to  consideration  of  future  land  use?  who 

should  bear  the  financial  burden  of  containment  remedies  later  fail  and 
need  to  be  upgraded — should  there  be  a  site-specific  contingency  fund,  or 
should  the  government  bear  the  burden  in  light  of  the  covenant  not  to  sue 
provision  of  the  bill? 

The  Administration  bill  recognizes  the  relationship  between  future  land  use  and 
remedy  selection,  but  grants  EPA  too  much  discretion  to  speculate  on  future  land 
uses,  and  accords  unelected  "community  working  groups"  appointed  by  EPA  too  sub- 
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stantial  a  role  in  this  process.  "Reasonably  anticipated  future"  uses  is  too  vague  a 
phrase;  it  would  only  encourage  speculation  without  sufficient  guidance. 

EPA  should  consider  only  "actual  and  planned  future  land  uses"  in  selecting  a 
remedy.  If  necessary,  institutional  controls  should  be  established  to  limit  future  land 
use.  For  example,  if  residential  use  is  not  a  factor  in  selecting  a  remedy,  institu- 
tional controls  (e.g.,  deed  restrictions)  could  ensure  that  the  land  is  not  used  for  res- 
idential purposes  in  the  future.  To  alleviate  concerns  for  future  changes  in  land  use, 
the  statute  could  require  that  persons  proposing  to  change  the  allowed  land  use  be 
made  responsible  for  any  additional  site  remedial  work  required  as  a  result  of  their 
proposal. 

5.  When  should  interim  rather  than  long-term  containment  remedies  be  z'sed? 

Interim  rather  than  long-term  containment  remedies  should  be  limited  to  "hot 
spots"  as  addressed  above,  and  should  be  utilized  only  until  treatment  or  appro- 
priate long-term  containment  can  be  undertaken. 

6.  When  should  EPA  use  site-specific  risk  assessments  instead  of  national 

cleanup  standards?  Should  it  use  both  or  only  one? 

7.  What  site-specific  variables  should  be  considered  in  a  remedy  selection  proc- 

ess that  uses  national  cleanup  standards  and  generic  remedies,  and  how? 

Combined  response  to  questions  6  &  7:  AMC  supports  the  Administration  bill's 
premise  that  aspects  of  ARARs  require  modification.  Imposition  of  EPA-generated 
national  standards  in  place  of  ARAR,  however,  would  require  cleanup  levels  at  all 
sites  meet  cleanup  standards  established  for  the  most  environmentally  vulnerable 
sites  without  regard  to  site-specific  or  even  State-specific  risk-based  levels.  As  writ- 
ten, S.  1834  unreasonably  restricts  the  current  law's  flexibility  to  determine  cleanup 
levels  based  on  site-specific  risk  assessment.  The  relative  roles  of  site-specific  risk 
assessments  and  national  cleanup  levels  should  be  reversed.  Site-specific  risk  as- 
sessments should  always  control  cleanup  levels.  Site-specific  risk  assessments  pro- 
tect health  and  environment  while  assuring  that  moneys  spent  on  remediation 
measures  address  potential  environmental  harms  in  a  realistic  manner. 

Site-specific  variables  that  must  be  part  of  the  remedy  selection  process  include 
site-specific  geology,  topography,  climate,  land  use,  bioavailability  of  chemicals  of 
concern,  and  the  potentially  exposed  population.  For  example,  EPA  pointed  out  in 
its  1985  Report  to  Congress  on  mining  wastes: 

Factors  governing  leaching  rates,  fate  and  transport  of  constituents  [at  and 
from  mine  sites]  are  complex,  highly  site-specific,  and  dependent  on  physico- 
chemical  properties  of  both  the  waste  and  the  local  subsurface  environment.  For 
example,  pH,  reduction-oxidation  potential,  adsorption,  co-precipitation  proc- 
esses, and  complex  chemical  and  hydrological  interactions  are  unique  to  each 
site,  (page  4-57,  emphasis  added). 
This  and  other  EPA  research  fully  supports  AMC's  conclusions  that  (1)  site-spe- 
cific factors  are  crucial  in  determining  risks  posed  by  mining  and  mineral  processing 
sites,  and  (2)  site-specific  risk  assessments  are  the  only  means  to  ensure  that  clean- 
up levels  selected  for  that  site  are  appropriate  to  protect  human  health  and  the  en- 
vironment at  that  site. 

Section  502  of  the  bill  should  be  revised  so  that  cleanup  standards  and  remedy 
selection  would  be  based  on  an  assessment  of  risks  presented  by  site-specific  condi- 
tions. In  the  event  that  national  generic  cleanup  levels  and  nationally  approved  ge- 
neric remedies  are  included  in  Superfund  reauthorization,  PRPs  should  be  given  the 
right  to  conduct  a  site-specific  risk  assessment  and  the  Administrator  should  be  re- 
quired to  rely  on  the  PRP's  risk  assessment  in  determining  the  remedy.  Section  502 
should  be  amended  so  as  to  make  section  121(d)(3)  of  the  Act  read: 

Notwithstanding  the  promulgation  of  nationsd  generic  cleanup  levels  under 
section  121(d)(2)  and  nationally  approved  generic  remedies  under  section 
121(b)(4),  a  potentially  responsible  parties  may  submit  to  the  Administrator  a 
site-specific  risk  assessment  performed  in  compliance  with  industry  standards, 
and  the  Administrator  shall  rely  on  that  risk  assessment  in  determining  the 
proper  level  of  cleanup  at  a  facility  and  in  determining  the  remedy  at  the  site. 
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8.  Should  the  treatment  of  groundwater  be  specifically  addressed  and  of  so, 
how?  If  current  technology  is  insufficient  to  effectively  treat  groundwater, 
what  provisions  (e.g.,  5-year  review,  innovative  technology  development) 
should  be  made  to  deal  with  groundwater  at  the  site? 
As  with  all  other  exposure  pathways,  the  selection  of  a  remedy  for  groundwater 
should  be  based  on  a  site-specific  risk  assessment  and  not  be  driven  by  national, 
uniform  standards.  To  determine  a  proper,  site-specific  remedy  for  groundwater, 
consideration  must  be  given  to  the  historic  uses  of  the  affected  aquifer,  the  historic 
and  existing  quality  of  the  groundwater,  the  attenuating  abilities  of  the  aquifer,  the 
size  of  the  population  currently  utilizing  the  aquifer,  the  reasonably  foreseeable  fu- 
ture uses  of  the  aquifer,  and  other  site-specific  characteristics.  For  some  aquifers, 
this  will  mean  that  a  no-action  alternative  may  be  appropriate  given  existing  reme- 
dial technologies,  the  costs  of  remediating  the  groundwater,  and  the  reasonably  fore- 
seeable uses  of  the  aquifer.  Allowing  a  flexible,  site-specific  approach  to  remedy  se- 
lection would  be  far  more  realistic  than  demanding  that  all  groundwater  be  remedi- 
ated to  drinking  water  purity,  a  notion  that  is  invalid  because,  in  most  cases,  it  is 
technologically  infeasible,  economically  impracticable,  and  environmentally  unneces- 
sary. 

There  may  be  instances  where,  although  a  site-specific  risk  assessment  deter- 
mines that  groundwater  remediation  is  necessary,  such  remediation  is  either  tech- 
nologically impossible  or  cost-prohibitive  at  the  time.  In  those  cases,  AMC  would 
support  the  ability  of  EPA  or  the  lead  State  to  require  the  adoption  of  an  alternative 
groundwater  remedial  technology,  if  the  EPA  or  the  State  can  demonstrate  in  a 
hearing  before  an  Administrative  Law  Judge  that  the  alternative  remedial  tech- 
nology is  proven  and  cost-effective.  At  this  hearing,  the  responsible  party  should  be 
given  the  opportunity  to  provide  an  updated  risk  assessment  regarding  whether  any 
action  is  needed  at  all.  Where  a  site-specific  assessment  indicates  that  no  ground- 
water remediation  is  required,  however,  this  reopener  option  should  not  be  avail- 
able. 

Finally,  AMC  emphasizes  that  groundwater  is  a  matter  in  which  the  States,  espe- 
cially Western  States,  have  particular  expertise  in  managing.  That  expertise  must 
be  respected  in  any  situation  where  the  question  of  groundwater  remediation  arises. 
AMC  strongly  supports  a  greater  overall  State  role  in  Superfund  site  cleanup  ac- 
tions (see  response  under  "State  Role,"  intra);  on  groundwater  questions  State  pri- 
macy is  imperative. 

9.  What  types  of  State  standards  should  govern  Federal-lead  or  State-dele- 
gated Superfund  site  cleanups? 
Uniform  State  standards  should  not  determine  cleanup  levels  because  cleanup 
levels  should  be  based  on  site-specific  risk  assessment.  It  is  reasonable,  therefore, 
that  the  existing  requirement  for  CERCLA  remediations  to  satisfy  applicable,  rel- 
evant and  appropriate  (ARARs)  State  laws  or  regulations  be  deleted  in  its  entirety, 
and  the  proposed  legislation  should  reflect  that  deletion. 

Additional  Issues 

These  issues  were  not  raised  in  the  Senate  questionnaire.  They  are,  nonetheless, 
of  great  importance  to  the  mining  industry  and  should  be  addressed  in  CERCLA  re- 
authorization legislation. 

1.  Title  III — Voluntary  Response 
AMC  supports  the  direction  taken  by  the  Administration  in  Title  III— Voluntary 
response.  To  increase  significantly  the  pace  of  voluntary  response  activities,  how- 
ever, certain  amendments  are  necessary.  First,  the  bill  must  create  adequate  incen- 
tives for  PRPs  to  undertake  voluntary  remediation.  Second,  in  States  that  lack 
qualified  State  programs,  a  Federal  program  comparable  to  that  contemplated  for 
the  States  must  provide  the  necessary  encouragement  for  voluntary  responses.  Sug- 
gested amendments  reflecting  these  concepts  are  contained  in  the  attached  revision 
to  Title  III  and  related  sections  of  S.  1834.  Absent  these  amendments,  a  company, 
otherwise  willing  to  carry  out  voluntary  cleanup,  may  receive  little  or  no  credit  for 
its  voluntary  efforts. 
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2.  Federally  Permitted  Release 

Section  605(b)  amends  current  "federally  permitted  release"  provisions  relating  to 
releases  from  facilities  "subject  to"  Clean  Air  Act  permits  by  requiring  that  the  re- 
lease in  question  be  one  that  is  "in  compliance  with"  terms  of  the  permit,  other  con- 
trol regulation,  or  State  implementation  plan  (SIP).  The  proposed  language  would 
unnecessarily  narrow  the  existing  "federally  permitted  release"  language. 

Specific  permit  terms  may  not  reflect  the  full  scope  of  permit  negotiations,  within 
which  discussions  were  held  and  decision  made  that  some  substances  did  not  re- 
quire imposition  of  specific  permit  terms.  Later  on,  the  silence  of  a  permit  as  to 
these  substances  may  give  rise  to  the  false  impression  that  the  substance(s),  and 
risks  posed  by  its  release,  were  not  considered  in  designing  the  terms  of  the  permit, 
control  regulation  or  SIP.  Section  605(b)  should  be  deleted. 

Liability 

1.  Should  an  allocation  process  designed  to  resolve  the  liability  of  parties  be 

binding  or  non-binding?  what  specific  terms  should  be  included  to  in- 
crease the  likelihood  that  an  allocation  will  be  accepted  by  all  parties,  in- 
cluding the  government? 

Section  409  mandates  a  liability  allocation  procedure  be  used  at  all  multi-party 
sites.  Based  on  information  provided  by  EPA,  PRPs  would  select  a  private  party  al- 
locator. If  the  PRPs  and  the  allocator  could  not  agree  on  liability  shares,  the  allo- 
cator must  develop  a  nonbinding  allocation.  A  private  party  may  offer  to  settle  using 
the  allocator's  final  report,  but  the  EPA  Administrator  can  refuse  any  offer  not 
deemed  "fair,  reasonable  and  in  the  public  interest."  Non-settling  PRPs  remain  lia- 
ble for  all  uncovered  response  costs,  including  orphan  shares.  A  settling  PRP  must 
waive  all  rights  to  seek  further  contributions  and  must  pay  a  "premium"  to  buy  out 
from  any  future  liability  exposure.  No  litigation  may  be  commenced  until  the  alloca- 
tion process  is  completed. 

The  bill  takes  a  needed  step  in  the  right  direction  by  introducing  the  concept  of 
allocating  liability  among  the  PRPs.  It  is  essential  that  Superfund  move  away  from 
lengthy,  costly  litigation  and  expedite  reasonable  settlements. 

Nonetheless,  there  are  some  troubling  aspects  to  the  legislation.  The  Adminis- 
trator Is  given  broad  authority  to  reject  any  settlement  offer  deemed  not  to  be  "fair, 
reasonable  and  in  the  public  interest" — a  poorly  defined,  vague  standard.  Since  the 
decision  to  reject  a  settlement  offer  is  not  judicially  reviewable,  there  is  no  check 
against  arbitrary  action  by  the  Administrator.  The  proposed  language  thus  does  not 
encourage  reasonable  settlements  and  expedited  cleanups.  Section  409(g)  should  be 
amended  to  include  the  following  language:  Any  allocation  party  whose  settlement 
offer  is  refused  may  challenge  the  determination  of  the  Administrator  and  the  Attor- 
ney General  in  the  appropriate  Federal  District  Court  within  90  days  of  the  date 
a  written  explanation  of  the  determination  is  provided  to  that  party.  Upon  review, 
the  court  shall  not  uphold  the  determination  unless  the  Agency  can  demonstrate, 
based  upon  record  evidence,  that  the  settlement  offer  was  not  "fair,  reasonable  and 
in  the  public  interest." 

The  allocation  scheme  assumes  adequate  site  documentation  exists,  and  that  EPA 
is  committed  to  identifying  all  PRPs — not  just  the  "deep  pockets."  Because  these  as- 
sumptions are  not  always  correct,  a  discovery  process  must  be  available  to  the  allo- 
cator and  the  PRPs.  This  discovery  process  is  particularly  necessary  at  historical 
sites. 

2.  Should  the  liability  scheme  be  expanded  to  cover  "pollutants  and  contami- 

nants?" 

The  liability  scheme  should  not  be  expanded  to  cover  "pollutants  and  contami- 
nants." The  Administration's  proposal  to  insert  the  phrase  "pollutant  or  contami- 
nant" after  the  term  "hazardous  substance"  in  CERCLA  Sections  106  and  107  will 
not  only  expand  EPA's  current  authority  under  Section  106,  but  will  greatly  expand 
the  number  of  PRPs.  Because  the  existing  universe  of  "hazardous  substances"  is  ex- 
ceedingly broad,  and  encompasses  numerous  substances  deemed  to  present  a  hazard 
to  human  health  or  the  environment  under  a  panoply  of  Federal  statutes,  adding 
the  phrase  "pollutant  or  contaminant"  will  increase  transaction  costs  while  provid- 
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ing  little  or  no  appreciable  environmental  benefits.  Consequently,  Sections  404(g) 
and  402(a)(1)  should  be  deleted  to  ensure  that  liability  is  not  extended  to  "pollutants 
and  contaminants"  that  are  not  also  "hazardous  substances." 

Similarly,  AMC  objects  to  the  fact  that  Section  605(c)  of  S.  1834  effectively  repeals 
the  existing  language  in  CERCLA  that  exempts  from  the  definition  of  "hazardous 
substance"  any  waste  the  regulation  of  which  under  the  Solid  Waste  Disposal  Act 
has  been  suspended  by  Act  of  Congress."  42  U.S.C.  Section  9601(14)(c).  This  exclu- 
sion encompasses  high  volume,  low  toxicity  wastes  such  as  oil  and  gas  drilling  muds 
and  brines,  mining  and  mineral  processing  wastes,  electric  utility  and  industrial 
boiler  fossil  fuel  combustion  wastes  and  cement  kiln  dusts.  S.  1834  achieves  a  repeal 
of  this  exclusion  (1)  by  including  as  a  "hazardous  substance"  any  waste  exempted 
under  the  Bevill  Amendment  that  contains  a  hazardous  substance  listed  under  any 
other  subparagraph  of  the  definition  of  hazardous  substance;  and  (2)  by  adding  the 
terms  "pollutant  and  contaminant"  to  the  liability  provisions  of  Sections  106  and 
107. 

3.  Should  Federal  agencies  be  given  special  liability  exemptions  or  benefits  for 
certain  types  of  sites  under  the  conditions  proposed  in  the  bill? 

No  such  special  exemptions  or  benefits  should  be  provided,  and  Section  403 
(d)(2)(A)  should  be  deleted.  (On  the  subject  of  special  exemptions,  see  also  AMC  re- 
sponses to  Liability  questions  6,  7,  and  8,  infi-a.)  The  language  proposed  by  the  Ad- 
ministration to  limit  the  Federal  government's  potential  CERCLA  liability  arising 
from  its  control  of  "war-related  production"  is  far  too  ambiguous,  and  arguably  could 
include  a  broad  range  of  activities.  More  importantly,  the  concept  itself  is  misguided 
because  it  ignores  the  fact  that  the  Federal  government  directed  or  controlled  activi- 
ties at  these  facilities  for  a  public  purpose  with  the  support  of  the  electorate.  Con- 
sequently, as  a  matter  of  equity,  remedial  costs  should  be  borne  by  the  public  at 
large,  not  simply  by  other  past  or  present  owners  or  operators  of  the  facility. 

In  addition,  AMC  opposes  proposed  Section  403(a)(5)(D)  that  contains  broad  lan- 
guage intended,  according  to  the  Administration's  summary,  to  eliminate  Federal 
owner/operator  liability  for  contamination  on  patented  mining  claims  and  wastes/re- 
leases occurring  from  such  sites  before  enactment  of  the  Federal  Land  Policy  and 
Management  Act  (FLPMA)  of  1976.  Moreover,  because  the  proposed  language  is  not 
hmited  to,  and  in  fact  does  not  even  mention,  "patented  mining  claims,"  AMC  is  con- 
cerned that  the  language  will  exempt  the  Federal  government  from  owner/operator 
liability  even  if  the  contamination  arises  from  non-mining  activities,  from  mining  on 
unpatented  claims,  or  from  mining  on  patented  mining  claims  on  Forest  Service 
lands  over  which  the  Federal  government  had  regulatory  authority  during  the 
1970s. 

Because  of  these  ambiguities.  Section  403(a)(5)(D)  should  specifically  state  that 
the  exemption  from  liability  applies  only  to  the  Federal  government's  ownership 
during  operation  of  patented  mining  claims  on  non-Forest  Service  lands.  Existing 
liability  for  the  Federal  government  under  CERCLA  should  be  retained  for  owner- 
ship during  or  after  the  period  of  any  hazardous  substance  generation,  disposal,  re- 
lease of  contamination  from  non-mining  sources,  unpatented  mining  claims,  and 
patented  mining  claims  on  Forest  Service  lands. 

4.  Should  the  federally-funded  orphan  share  be  defined  in  a  different  manner, 
and  regardless  of  how  it  is  defined,  how  should  that  share  be  funded? 
what  should  be  done  if  the  orphan  share  exceeds  the  $300  million  level 
provided  by  the  bill?  Is  a  cap  of  4-10  percent  appropriate  for  generators/ 
transporters  of  municipal  solid  waste,  with  the  excess  being  paid  for  by 
the  Federal  government? 
S.  1834  takes  a  first  step,  by  introducing  the  concept  of  paying  some  orphan 
shares  from  the  fund.  The  legislation  should  be  amended,  however,  to  remove  the 
unreasonably  narrow  interpretation  that  an  orphan  share  can  only  be  one  attrib- 
utable to  an  identified  party  with  a  limited  or  non-existent  ability  to  pay.  The  true 
orphan  share  should  also  include  shares  attributable  to  hazardous  substances  that 
cannot  be  attributed  to  any  identified  PRP. 
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Under  the  liability  allocation  procedures  established  by  Section  409,  the  allocator 
also  is  to  determine  orphan  shares.  These  are  shares  attributable  to  insolvent  or  de- 
funct PRPs,  to  contributors  of  municipal  solid  waste  where  such  PRP's  share  ex- 
ceeds the  10  percent  liability  cap,  or  to  the  difference  between  a  PRP's  share  and 
that  PRP's  ability  to  pay.  Under  the  bill,  orphan  shares  do  not  include  shares  attrib- 
utable to  hazardous  substances  that  cannot  be  attributed  to  any  identified  PRP — 
those  shares  are  to  be  distributed  among  the  allocated  parties. 

As  noted  above,  "orphan  share"  should  also  include  shares  attributable  to  hazard- 
ous substances  that  cannot  be  attributed  to  an  identified  PRP.  This  would  be  true 
proportional  liability,  with  PRPs  paying  to  remedy  their  contribution  to  the  problem 
requiring  remediation.  Contribution  should  be  determined  by  a  formula  that,  at  the 
very  least,  considers  the  relative  roles  of  volume,  toxicity  and  mobility.  To  the  extent 
there  remains  a  share  that  cannot  be  attributed  to  a  party,  or  can  only  be  attributed 
to  defunct  or  insolvent  parties,  costs  should  be  borne  by  society. 

Only  $300  million  of  the  fund  is  dedicated  to  orphan  shares  in  any  1  year.  Experi- 
ence suggests  that  this  funding  is  grossly  inadequate  to  cover  the  orphan  share.  The 
$300  million  limitation  should  be  removed. 

The  bill  also  assumes  that  adequate  site  documentation  exists  and  that  EPA  is 
committed  to  identifying  all  PRPs,  not  just  the  deep  pockets.  This  is  not  always  the 
case.  Particularly  at  old  mining  and  mineral  processing  sites,  total  waste  volumes 
may  be  easily  developed,  but  identification  of  all  PRPs'  contributions  may  be  very 
difficult.  The  bill's  provisions  do  not  change  the  fact  that  inadequate  records  can  re- 
sult in  the  imposition  of  an  unfair  share  of  liability  on  a  handful  of  PRPs. 

5.  Does  the  language  on  lender  liability  in  the  Administration  bill  need  to  be 

changed  in  light  of  the  recent  District  of  Columbia  Circuit  court  decision 
overturning  the  EPA  lender  rule,  and  if  so,  how? 

The  bill  does  not  need  to  be  changed  regarding  the  issue  of  lender  liability. 

6.  Is  a  release  from  liability  for  all  prospective  purchasers  an  appropriate  solu- 

tion to  the  redevelopment  problem'?  Is  a  beefed-up  voluntary  cleanup  pro- 
gram or  tax  incentives  a  better  way  to  go?  Or  do  we  need  all  of  these? 

The  existing  "innocent  purchaser"  provisions  of  CERCLA  should  be  amended  to 
clearly  include  remining  and  reprocessing  of  old  workings  and  materials.  There  are 
a  number  of  instances  where  mining  companies  would  like  to  remine  or  reprocess 
old  workings  and  materials,  but  are  understandably  reluctant  to  enter  the  chain  of 
title  at  a  Superfund  site.  Remining  may  be  the  best  remedial  action  available  at  a 
number  of  these  sites,  and  the  legislation  should  encourage  such  remediation.  This 
could  be  accomplished  by  allowing  the  "innocent  purchaser"  to  demonstrate  that  ac- 
tions to  be  taken  on  the  property  will  lessen  the  potential  environmental  risks  posed 
by  leaving  the  property  in  its  existing  condition. 

AMC  supports  the  use  of  tax  incentives  and  an  expanded  voluntary  cleanup  pro- 
gram. (See  "Voluntary  Response"  answer,  supra. )  As  proposed,  however,  the  bill  does 
not  resolve  the  problem  that  voluntary  remediation  of  a  site  does  not  preclude  that 
site  from  being  listed  on  the  National  Priorities  List  (NPL)  based  on  characteristics 
of  the  site  that  existed  prior  to  the  remediation.  Thus,  PRPs  taking  voluntary  ac- 
tions still  face  the  possibility  of  defending  themselves  in  the  time-consuming,  costly 
Superfund  process  with  no  assurance  that  the  remedy  ultimately  selected  will  be  the 
same  as  the  voluntary  actions  they  have  taken  at  the  site.  This  creates  a  strong 
disincentive  for  voluntary  remediation. 

To  address  this  disincentive,  legislation  should  allow  PRPs  to  receive  credit  for 
the  costs  of  their  voluntary  remediation  activities  against  any  potential  liability  to 
the  United  States  or  a  State  for  CERCLA  cleanup  costs.  Similarly,  these  PRPs 
should  be  protected  from  third-party  suits  for  contribution,  but  should  be  allowed 
to  seek  contribution  from  other  PRPs  who  did  not  participate  in  the  voluntary  clean- 
up. 

In  addition,  the  Administration  bill  should  be  amended  to  allow  any  PRP  at  a  site 
to  undertake  voluntary  response  actions  (provided  they  have  obtained  from  the  cur- 
rent owner  the  necessary  legal  authority  to  undertake  these  actions),  not  only  the 
current  or  prospective  owners  of  the  site.  As  written,  the  bill  excludes  from  the  vol- 
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untary  program  all  former  owners,  operators,  or  other  PRPS,  an  exclusion  that  un- 
duly restricts  voluntary  cleanups. 

7.  Should  the  bill  provide  additional  relief  for  small  business? 

AMC  believes  that  the  relief  provided  in  the  proposed  legislation  for  small  busi- 
ness is  adequate.  In  fact,  AMC  is  concerned  because  the  proposed  legislation  does 
not  reform  the  liability  scheme,  but  simply  attempts  to  protect  specific  interests — 
such  as  small  business,  municipalities  and  lenders — from  the  impact  of  liability, 
even  if  those  interests  are  the  main  cause  of  the  problem  at  a  given  site. 

8.  Should  retroactive,  joint  and  several  liability  be  repealed  at  sites  receiving 

waste  prior  to  a  certain  date? 

Retroactive,  joint  and  several  liability,  combined  with  a  strict  liability  scheme,  has 
contributed  to  the  lack  of  progress  in  cleaning  up  sites  and  to  the  high  costs  in- 
volved in  resolving  disputes  concerning  liability.  Consequently,  any  proposed  legisla- 
tion should  specifically  replace  joint  and  several  liability  with  a  proportional  liability 
scheme  and  delete  the  retroactivity  component. 

At  the  least,  retroactive  liability  should  be  fault-based  or  should  be  limited  to 
those  activities  that  occurred  after  1970.  Limiting  the  retroactivity  would  keep  down 
the  enormous  costs  of  discovering  material  relating  to  PRPs  at  sites,  and  would 
limit  the  number  of  PRPs  and  the  potential  number  of  orphan  shares  under  the  re- 
vision of  the  proposed  orphan  share  provisions  discussed  above. 

State  Role 

Is  "substantially  consistent  with"  the  appropriate  standard  for  determining 
whether  a  State  program  will  qualify  for  delegation  or  referral  of 
Superfund  sites?  In  the  context  of  public  participation?  Liability  scheme? 
Remedy  selection? 

2.  How  much  Federal  funding  should  be  set  aside  for  delegated / referred  sites? 

How  should  the  funding  be  allocated  among  States?  Should  the  State  cost 
share  be  15  percent? 

3.  What  safeguards  should  be  in  place  to  ensure  that  the  States  manage  clean- 

up contractors  and  expend  Federal  funding  responsibly? 

4.  Should  States  be  authorized  I  referred  Federal  facilities  that  are  subject  to 

existing  Interagency  Agreements? 

5.  How  much  independence  should  States  have  in  making  remedy  selection  de- 

cisions? 

6.  Should  States  be  permitted  to  prioritize  cleanups  among  NPL  and  non-NPL 

sites? 

Combined  response:  The  States  must  be  allowed  greater  involvement  in 
Superfund  cleanup  actions,  including  more  "state  lead??  sites.  This  is  particularly 
true  at  sites  involving  possible  groundwater  remediation  issues.  {See  also  AMC  re- 
sponse to  questions  eight  under  Remedy  Selection,  supra.)  States  are  better 
equipped  to  manage  site-specific  remedial  actions  and  respond  to  local  concerns. 
Decades  of  experience  in  mining  regulation  gives  the  States  a  familiarity  with  local 
issues  and  concerns  that  EPA  does  not  share. 

AMC  supports  establishing  a  mechanism  for  States  to  assume  primary  control 
over  Superfund  sites.  With  the  elimination  of  ARARs,  the  bill  properly  limits  a 
State's  ability  to  impose  a  more  restrictive  program  than  that  already  imposed  by 
Federal  statute. 

Nonetheless,  questions  remain  as  to  the  Federal  government's  ability  to  apply 
other  environmental  statutes  to  State-based  programs.  The  broad  discretionary  pow- 
ers the  bill  would  grant  the  President  (or  the  EPA  Administrator) — (e.g.,  to  order 
response  actions  at  sites  the  State  is  not  addressing) — raise  legitimate  concerns  that 
the  Federal  government  would  interfere  in  a  State's  decision  on  the  Usting  of  any 
given  site.  The  bill  also  does  not  address  States'  concerns,  based  on  their  experience 
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with  other  EPA  programs,  over  delays  caused  by  drawn-out  EPA  oversight  and  re- 
view activities. 

Contract  Management  and  Cost  Recovery 

1.  What  legislative  changes  should  be  imposed  to  ensure  more  responsible 
management  of  outside  cleanup  contractors  by  EPA  and  otherwise  reduce 
waste,  fraud  and  abuse? 

The  main  method  of  addressing  this  problem  is  to  allow  PRPs  a  greater  oppor- 
tunity to  challenge  the  actions  and  expenditures  of  outside  cleanup  contractors.  The 
legislation  should  specifically  allow  PRPs,  in  any  cost  recovery  actions  brought  by 
EPA,  to  challenge  such  costs  based  on  waste,  fraud  and  abuse. 

Although  the  questionnaire  does  not  directly  address  the  question  of  EPA's  ability 
to  recover  indirect  costs.  Section  404(d)  would  amend  current  Superfund  cost  recov- 
ery provisions  (Section  107)  to  give  the  Agency  explicit  authority,  without  limitation, 
to  recover  all  direct  and  indirect  costs  including  oversight  costs.  When  the  history 
of  the  Superfund  program  argues  for  a  more  restrained  liability  program,  these  pro- 
visions would  expand  liability  with  virtually  no  limitations.  There  is  no  correspond- 
ing assurance  that  PRPs  or  other  concerned  parties  would  have  timely,  effective 
means  of  challenging  EPA  cost  assessments.  The  ultimate  effect  of  these  proposed 
changes  would  be  to  ensure  further  delay  in  site  cleanup  while  the  transactional 
costs  of  litigation  continued  to  mount.  AMC  is  strongly  opposed  both  to  this  legisla- 
tive provision  and  to  EPA's  1992  attempt  to  expand  liability  for  indirect  costs. 

Public  Participation 

1.  Should  citizens  be  given  an  enforceable  right  of  public  participation  in  rem- 

edy selection  decisions? 

The  existing  statute  provides  adequate  opportunity  for  public  participation,  and 
should  not  be  expanded  to  an  enforceable  right  to  public  participation  in  decisions 
or  remedy  selection.  Such  decisions  should  be  left  solely  to  the  judgment  of  State 
or  Federal  administrative  agencies. 

2.  What  kind  of  changes  should  be  made  to  the  Technical  Assistance  Grant 

(TAG)  program  (e.g.,  more  money,  include  removals,  allow  up-front  fund- 
ing rather  than  reimbursing  communities  that  have  fronted  the  expendi- 
tures themselves,  etc.)? 

AMC  supports  "community  involvement"  provisions  that  allow  affected  local  par- 
ties an  effective  voice  in  selecting  appropriate  remedial  responses.  AMC  opposes  the 
bill's  current  provisions  that  would  provide  programmatic  funding  (ultimately  based 
on  PRP  payments)  to  outside  organizations  with  little  or  no  actual  local  interest. 

Transition 

1.  What  transition  rules  should  apply  to  each  of  the  titles  of  the  bill? 

AMC  takes  no  position  on  this  question. 

Miscellaneous 

1.  Should  EPA  develop  guidelines  for  leasing  Federal  contaminated  property 
prior  to  transfer  by  deed? 

AMC  takes  no  position  on  this  question. 


Statement  of  Asarco  Inc. 

This  paper  is  submitted  on  behalf  of  ASARCO  Incorporated  (Asarco),  one  of  the 
largest  U.S. -based  metal  mining  companies.  Asarco  and  its  predecessor  companies 
have  been  in  business  for  more  than  loo  years  and  the  company  currently  operates 
mines,  mills,  and  processing  plants  in  Colorado,  Idaho,  Texas,  Tennessee,  Arizona, 
Missouri,  Montana,  and  Nebraska. 

Asarco  has  been  named  a  potentially  responsible  party  at  several  sites  under  both 
Superfund  and  comparable  State  statutes.  We  believe  that  our  experience  to  date 
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under  these  statutes  is  representative  of  the  difficulties  faced  by  the  mining  indus- 
try generally.  We  also  believe  that  the  concerns  expressed  in  this  paper  are  widely 
shared  among  large  and  small  mining  companies. 

When  Congress  enacted  the  Superfund  law,  it  had  primarily  in  mind  the  chemical 
industry  and  chemical  waste  disposal  sites.  Whatever  its  shortcomings  in  addressing 
this  area  of  primary  concern,  the  Act  has  given  rise  to  special  concerns  when  at- 
tempts have  been  made  to  apply  it  to  historic  mining  and  mineral  processing  sites. 

The  need  for  different  treatment  of  mining  sites  under  Superfund  is  reflected  in 
the  unique  characteristics  of  mine  sites  (e.g.,  size  of  the  sites;  remote  locations;  ex- 
tent of  exposure  and  actual  risk  posed  by  the  sites;  variations  in  bioavailability  of 
different  metallic  compound  species  found  at  the  sites,  complexes  and/or  matrices 
in  which  the  metals  are  found).  These  characteristics  confirm  that  it  is  not  appro- 
priate to  apply  uniform  cleanup  standards,  uniform  remedy  selection  procedures,  or 
generic  remedies  to  former  and  current  mining  and  mineral  processing  sites.  The 
amount  of  material  involved  at  these  sites,  coupled  with  the  unique  characteristics 
of  the  sites,  results  in  a  disparity  in  remedial  costs.  The  average  Superfund  remedi- 
ation cost  is  $30  million/site;  remediation  at  the  Bunker  Hill  mining  site  (covering 
21  square  miles),  for  example,  has  been  estimated  by  EPA  to  reach  up  to  $140  mil- 
lion-more than  four  times  the  national  average  site's  costs. 

The  strict,  joint,  several,  and  retroactive  nature  of  CERCLA  liability  also  poses 
problems  of  exaggerated  magnitude  for  Asarco,  which  has  been  in  business  for  over 
a  century,  as  well  as  for  other  mining  companies.  It  is  difficult  to  identify  and  ap- 
portion cleanup  liability  for  sites  that  have  had  many  operators  (many  of  whom  are 
now  defunct)  throughout  the  past  century.  The  Bureau  of  Mines  has  estimated  that 
there  are  over  300,000  abandoned  mine  sites.  Records  indicating  the  quantity  of 
min€.  waste  generated  or  hazardous  substances  released  by  now  defunct  companies 
over  this  100-year  period  are  scarce  or  nonexistent. 

V/hile  the  Superfund  legislation  pending  before  Congress  contains  constructive 
provisions  to  address  some  of  the  deficiencies  in  the  current  Superfund  program,  we 
consider  the  bill  as  currently  drafted  inadequate  to  address  critical  issues  at  mining 
and  mineral  processing  sites.  Furthermore,  in  some  important  respects,  we  fear  that 
the  bill  would  worsen  rather  than  improve  the  Superfund  program  as  it  applies  to 
these  sites. 

Asarco's  major  concerns  with  the  bill  can  be  summarized  as  follows: 

Site-Specific  Risk  Assessments — EPA  should  be  required  to  rely  on  site-specific 
risk  assessments  conducted  by  potentially  responsible  parties  (PRPs)  at  atypical  or 
complex  sites  or  facilities  unless  such  risk  assessment  materially  deviates  from  the 
national  risk  assessment  protocol.  This  approach  would  provide  needed  flexibility  in 
the  remedy  selection  process  for  mining  and  mineral  processing  sites. 

Hot  Spots — The  Subcommittee  bill  provides  a  limited  exclusion  from  the  pref- 
erence for  treatment  of  materials  constituting  hot  spots  at  mining  or  similar  faciU- 
ties.  This  exclusion,  however,  needs  to  be  clarified  because  as  currently  drafted  the 
exclusion  would  not  apply  to  most  mining  and  mineral  processing  sites.  First,  treat- 
ment of  materials  constituting  hot  spots,  as  defined  in  the  bill,  should  not  be  re- 
quired at  mining  or  mineral  processing  sites  whenever  it  would  be  unreasonably 
costly  or  technologically  infeasible.  Second,  the  preference  for  treatment  of  materials 
constituting  hot  spots  should  not  apply  to  inorganic  materials  at  mining  and  min- 
eral processing  sites  unless  containment  of  such  materials  cannot  be  reliably  accom- 
pUshed. 

Single  Numerical  Health  Goal — Establishing  national  goals  for  the  protection  of 
human  health  based  upon  a  single  numerical  level  for  carcinogens  and 
noncarcinogens  is  inappropriate  and  inflexible  policy.  Instead,  a  risk  range,  based 
upon  population  risk  (and  not  the  maximum  exposed  individual),  should  be  used  to 
provide  greater  flexibility  to  consider  other  factors  (e.g.,  cost). 

National  Risk  Assessment  Formulae — There  are  a  number  of  concerns  with  the 
national  formulae  provisions  in  the  Subcommittee  bill.  Most  importantly,  language 
needs  to  be  added  to  the  bill  preventing  EPA  fi-om  simply  using  an  existing  guid- 
ance document  or  risk  assessment  model  to  fulfill  its  requirement  to  develop  protec- 
tive concentration  levels  for  1  or  more  of  the  required  100  contaminants.  (For  exam- 
ple,  EPA  has   a   pattern   of  using  its  unvalidated  Integrated   Exposure  Uptake 
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Biokinetic  [lEUBK]  model  to  set  policy  for  levels  of  lead  in  soils.)  In  addition,  the 
national  formulae  provisions  should  be  clarified  to  require  (1)  that  default  values 
be  validated  based  upon  nationally  collected  empirical  data;  (2)  that  climate,  soil 
type,  hydrogeology,  and  matrices  in  which  the  chemicals  are  found  be  included,  as 
a  minimum,  among  the  variables  that  must  be  considered  on  a  facility-  or  site-spe- 
cific basis;  and  (3)  that  EPA  differentiate  among  species  of  chemicals  to  account  for 
differences  in  bioavailability  and  varying  matrices.  Finally,  the  provisions  in  the 
Subcommittee  bill  related  to  establishing  protective  concentration  levels  at  approxi- 
mately the  90th  exposure  percentile,  including  sensitive  subpopulations,  could  lead 
to  the  use  of  unrealistic  and  overly  conservative  risk  assumption. 

ARAR  Revisions — The  bill  would  make  several  important  changes  to  the  Federal 
and  State  ARAR  provisions,  some  of  which  are  necessary  and  important.  However, 
the  ARAR  provisions  included  in  the  Subcommittee  bill  are  not  as  balanced  and 
flexible  as  the  provisions  in  S.  1834  as  introduced.  The  provisions  in  S.  1834,  as  in- 
troduced, are  preferable. 

Pollutants  and  Contaminants — While  the  Subcommittee  bill  does  not  directly  ex- 
pand cost  recovery  to  include  pollutants  and  contaminants,  it  does  include  provi- 
sions in  the  remedy  selection  and  cleanup  standards  title  that  could  result  in  the 
presence  of  pollutants  and  contaminants  at  a  site  driving  the  costs  of  the  remedial 
action.  This  is  a  potentially  costly  and  unwarranted  expansion  of  Superfund. 

Allocation  Process — Owner/operator  sites  should  be  allowed  to  participate  in  the 
allocation  process  under  new  section  129.  There  is  no  justification  for  prohibiting 
sites,  such  as  historic  mining  and  mineral  processing  facilities,  from  participating 
in  the  allocation  process  simply  because  all  the  PRPs  are  either  current  or  past  own- 
ers or  operators.  As  pointed  out  above,  at  certain  historic  mining  sites  there  are 
multiple  PRPs,  some  known  and  some  unknown  (or  at  least  their  specific  contribu- 
tions are  unknown).  The  use  of  the  allocation  process  could  help  identify  the  shares 
of  liability  associated  with  the  activities  of  viable  PRPs  versus  nonviable  PRPs. 

Orphan  Share  Funding — The  bill  should  require  that  all  orphan  shares,  whether 
identified  or  unidentified  (or  unassignable),  be  paid  by  the  Fund  at  sites  that  use 
the  allocation  process.  At  the  very  least,  those  orphan  shares  related  to  activities 
that  occurred  more  than  40  years  before  CERCLA  was  enacted  should  be  paid  by 
the  Fund  rather  than  having  the  unidentifiable  or  unassignable  shares  distributed 
among  the  allocation  PRPs. 

Voluntary  Remediation  Program — The  bill  should  include  a  voluntary  remediation 
program  that  at  a  minimum  prevents  sites  from  being  listed  or  proposed  to  be  listed 
on  the  National  Priorities  List  (NPL)  during  the  period  in  which  the  voluntary  re- 
mediation takes  place.  In  addition,  in  cases  where  PRPs  have  carried  out  a  vol- 
untary remediation  in  accordance  with  an  approved  plan,  no  further  CERCLA  or 
section  7003  RCRA  action  should  be  required  at  the  site  unless  new  scientifically 
valid  data  become  available  indicating  that  additional  action  is  warranted. 

Natural  Resource  Damages — The  Subcommittee  bill  does  not  address  the  issue  of 
natural  resource  damages  (NRD).  There  are  a  number  of  changes  that  should  be 
made  to  current  law  to  place  reasonable  limits  on  potentially  huge  costs  associated 
with  NRD  claims.  These  changes  include  clarifying  the  $50  million  cap  on  liability, 
clarifying  the  retroactivity  provisions  in  current  law,  and  placing  appropriate  con- 
straints on  speculative  damage  claims  (e.g.,  non-use  damage  and  contingent  valu- 
ation). 

In  addition,  there  are  several  reforms  contained  in  the  Subcommittee  bill  that  are 
important  to  the  mining  and  mineral  processing  industry.  Three  of  the  most  impor- 
tant that  we  believe  should  remain  in  the  bill  relate  to: 

Federal  Government  Liability — Language  specifically  clarifying  that  the  Federal 
government's  waiver  of  sovereign  immunity  under  CERCLA  applies  when  the  Fed- 
eral government  is  or  has  acted  in  the  same  manner  as  a  private  party  subject  to 
liability  under  CERCLA  should  remain  in  the  bill.  This  is  particularly  important  for 
mining  and  mineral  processing  companies  such  as  Asarco  that  were  subject  to  sig- 
nificant operating  controls  by  the  Federal  government  during  World  War  II. 

Cost  Considerations — Language  in  the  bill  that  requires  remedies  to  be  both  pro- 
tective of  human  health  and  the  environment  and  to  provide  long-term  reliability 
at  reasonable  costs  should  be  retained.  Also,  the  language  that  specifically  requires 
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cost  to  be  balanced  as  one  of  five  factors  when  selecting  a  remedy  should  be  re- 
tained. 

Eliminating  the  General  Preference  for  Treatment — Language  in  the  bill  that 
eliminates  the  general  preference  for  treatment  should  be  retained. 

Attached  for  your  consideration  are  suggested  amendments  to  address  a  number 
of  our  major  concerns. 


PROPOSED  AMENDMENT  ON  SITE-SPECIFIC  RISK  ASSESSMENTS  FOR  ATYPICAL  OR 
COMPLEX  FACILITIES  OR  SITES 

In  title  V  of  the  bill,  at  the  end  of  proposed  new  section  121(d)(4)  of  the  Act,  add 
the  following  new  subparagraph: 

"(D)  Notwithstanding  any  other  provision  of  this  title,  the  President  shall  rely 
on  facility-  or  site-specific  risk  assessments  conducted  by  potentially  responsible 
parties  for  at)T)ical  or  complex  facilities  or  sites  that  are  prepared  in  a  manner 
that  is  consistent  with  any  relevant  and  appropriate  risk  protocol  guidelines  de- 
veloped under  this  subsection  for  the  conduct  of  facility-  or  site-specific  risk  as- 
sessments. For  the  purpose  of  this  title,  the  term  'at3T)ical  or  complex  facility 
or  site'  includes  any  facility  or  site  or  portion  thereof  that  involves  (i)  remedi- 
ation principally  of  hazardous  substances  other  than  organic  chemicals,  or  (ii) 
three  or  more  waste  streams,  threatened  or  actual  releases,  or  operable  units 
and  multiple  media,  such  as  air,  groundwater,  perched  water,  surface  water, 
sediment,  soils  or  soil  gases." 
Explanation:  This  amendment  would  require  the  Administrator  to  rely  on  PRP- 
conducted  facility-  or  site-specific  risk  assessments  for  atypical  or  complex  facilities 
or  sites  that  are  prepared  in  a  manner  that  is  consistent  with  any  relevant  and  ap- 
propriate risk  protocol  developed  in  accordance  with  section  121(d)  of  CERCLA.  This 
amendment  also  includes  a  definition  of  "atypical  or  complex  facility  or  site." 

Atypical  or  complex  facilities  or  sites  differ  from  the  urban  industrial  organic 
chemical  waste  sites  or  chemical  dumps  and  recycling  facilities  (such  as  Love  Canal 
or  Valley  of  the  Drums)  for  which  Superfund  was  designed.  Atypical  or  complex  fa- 
cilities or  sites  involve  a  number  of  different  sources  and  routes  of  actual  or  poten- 
tial exposure  and  differences  in  soil  types,  climate,  hydrogeology,  land  use,  and 
other  factors  or  involve  principally  inorganic  substances,  which  have  much  different 
bioavailability,  physico-chemical  properties,  potential  to  migrate,  or  other  character- 
istics than  organic  chemicals.  Accordingly,  the  conduct  and  use  of  a  site-specific  risk 
assessment  as  the  basis  for  determining  the  proper  level  of  cleanup  is  essential  at 
these  tjrpes  of  sites.  Nothing  in  this  provision  would  alter  or  affect  the  Administra- 
tor's authority  to  use  a  facility-  or  site-specific  risk  assessment  to  determine  proper 
cleanup  levels  in  such  other  situations  (i.e.,  not  involving  an  atypical  or  complex 
site)  as  the  Administrator  may  determine  appropriate.  Also,  under  this  amendment 
the  Administrator  would  not  be  required  to  conduct  a  facility-  or  site-specific  risk 
assessment  at  atypical  or  complex  facilities  or  sites;  instead,  the  PRP  would  have 
the  option  of  conducting  a  site-specific  risk  assessment  at  such  a  site. 

Furthermore,  this  amendment  is  consistent  with  the  statement  in  the  Administra- 
tion's April  25,1994  document  entitled  "Summary  of  Proposed  Remedy  Selection  Re- 
visions." This  document  states:  ".  .  .  risks  posed  at  highly  complex  sites  where  there 
are  multiple,  and  perhaps  at5T)ical  exposure  pathways,  will  be  evaluated  through  a 
site-specific  risk  assessment  consistent  with  any  methodologies  or  guidelines  estab- 
lished in  the  risk  protocol."  However,  there  is  no  legislative  language  incorporating 
this  statement  into  the  Subcommittee  bill.  This  amendment  would  incorporate  the 
principles  in  the  Administration's  summary  into  the  Superfund  bill. 


PROPOSED  AMENDMENT  ON  HOT  SPOTS 

In  title  V  of  the  bill,  add  to  the  proposed  new  section  121(b)(3)(B)  of  the  Act  the 
following  new  clause: 
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"(v)  Notwithstanding  any  other  provision  of  this  title  and  subject  to  the  provi- 
sion of  clause  (iv)(II),  the  preference  for  treatment  of  materials  constituting  'hot 
spots'  shall  not  apply  to  inorganic  pollutants,  contaminants  or  hazardous  sub- 
stances associated  with  mining  or  mineral  processing  facilities  or  sites,  unless 
such  inorganic  materials  cannot  be  reliably  contained." 
In  proposed  new  section  121(b)(3)(B)(iv)  of  the  Act,  insert  "mining  or  mineral  proc- 
essing" in  lieu  of  "mining"  and  insert  in  lieu  of  subclause  (II),  the  following: 

"(II)  the  volume,  number,  location,  characteristics  or  other  attributes  of  the 
hot  spots,  site,  or  facility  makes  treatment  of  materials  constituting  the  hot 
spots  technologically  infeasible  or  unreasonably  costly,  taking  into  account  the 
incremental  health  or  environmental  benefits  of  such  treatment." 
Explanation:  The  Subcommittee  bill  provides  a  limited  exclusion  from  the  pref- 
erence for  treatment  of  materials  constituting  hot  spots  at  mining  or  similar  facili- 
ties. The  language  in  the  bill,  however,  is  drafted  in  a  way  that  makes  the  exclusion 
so  narrow  as  not  to  apply  to  most  mining  and  mineral  processing  sites.  This  amend- 
ment would  require  that  the  preference  for  treatment  not  apply  to  inorganic  mate- 
rials constituting  hot  spots  at  mining  and  mineral  processing  sites  unless  contain- 
ment of  such  materials  would  not  work.  This  amendment  also  clarifies  that  treat- 
ment would  not  be  required  for  materials  constituting  hot  spots  at  mining  and  min- 
eral processing  sites  whenever  it  would  be  unreasonably  costly  or  technologically  in- 
feasible. 


PROPOSED  AMENDMENT  ON  ALLOCATION  PROCESS  AND  ORPHAN  SHARE 

In  title  rv  of  the  bill,  in  proposed  new  section  129(a)(4)  of  the  Act  strike  subpara- 
graph (C)  as  follows: 

"(C)  A  facility  at  which  all  of  the  potentially  responsible  parties  are  facility 
owners  or  operators." 
In  title  IV  of  the  bill,  in  proposed  new  section  129(h)(4)(A),  "Components  of  Or- 
phan Shares,"  add  a  new  clause  (iv)  as  follows: 

"(iv)  Shares  attributable  to  hazardous  substances  that  the  allocator  deter- 
mines cannot  be  specifically  attributed  to  an  identified  party  where: 

(I)  the  allocation  parties  have  provided  to  the  Administrator  all  relevant 
and  material  information  in  their  possession  relating  to: 

(a)  the  identification  of  any  person  who  may  be  a  potentially  responsible 
party  at  the  facility  pursuant  to  the  provisions  of  section  107  of  this  Title, 
and 

(b)  the  identification,  nature,  and  quantity  of  materials  which  have  been 
or  are  generated,  treated,  stored,  or  disposed  of  at  the  facility  by  any  person 
identified  in  subsection  (a)  above; 

(II)  the  allocation  parties  have  made  a  good  faith  effort  to  locate  and 
identify  persons  who  may  be  potentially  responsible  parties  at  the  facility 
and  to  provide  the  information  set  forth  in  subsection  (I)(b)above;  and 

(III)  the  allocation  involves  hazardous  substances  generated,  in  whole  or 
in  part,  prior  to  1940." 

In  title  rv  of  the  bill,  revise  proposed  new  section  129(h)(4)(B)  to  read  as  follows: 
"(B)Except  as  otherwise  provided  in  this  section,  the  orphan  share  shall  not 
include  shares  attributable  to  hazardous  substances  that  the  allocator  cannot 
attribute  to  any  identified  party.  Such  shares  shall  be  distributed  among  the 
allocation  parties,  including  the  orphan  share." 
Explanation:  This  amendment  would  strike  from  the  bill  the  prohibition  against 
owner/operator  sites  participating  in  the  allocation  process.  It  is  unfair  and  unwar- 
ranted to  deny  multiparty  sites  that  happen  only  to  have  PRPs  that  are  all  owners 
or  operators  the  ability  to  participate  in  the  allocation  process. 

Further,  this  amendment  would  make  the  orphan  share  provision  of  the  allocation 
process  more  equitable.  It  would  require  that  orphan  shares  that  cannot  be  specifi- 
cally allocated  to  an  identified  party,  and  that  relate  to  activities  that  occurred  more 
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than  40  years  before  CERCLA  was  enacted,  be  paid  for  by  the  Fund  and  not  distrib- 
uted among  the  allocation  PRPs.  This  amendment  would  require  that  PRPs  make 
a  good  faith  effort  to  identify  and  quantify  the  contribution  of  each  party  to  the  site. 
However,  if  even  after  such  an  effort  the  PRPs  are  unable  to  identify  either  all  the 
other  PRPs,  or  the  nature  and  quantity  of  materials  those  parties  generated,  treat- 
ed, stored  or  disposed  at  the  facility,  then  the  Fund  would  pay  the  orphan  share. 


PROPOSED  AMENDMENT  ON  NATIONAL  RISK  PROTOCOL 

In  title  V  of  the  bill,  in  proposed  new  section  121(d)(2)(A)  after  the  last  sentence, 
insert  the  following  new  sentence: 

"Nothing  in  this  title  shall  direct,  require,  or  otherwise  authorize  either  di- 
rectly or  indirectly  the  Administrator  for  use  any  existing  statistical  or  pre- 
dictive model  to  develop  the  chemical  concentration  levels  under  subparagraph 
(B)(ii)  without  undertaking  the  process  prescribed  in  this  subsection  for  develop- 
ing standardized  formulae  or  methodologies,  including  but  not  limited  to  pro- 
mulgating such  formulae  or  methodologies  by  rule." 
In  title  V  of  the  bill,  in  proposed  new  section  121(d)(3)(A),  add  at  the  end  the  fol- 
lowing new  sentence: 

"The  national  constants  shall  differentiate  among  species  of  chemicals  to  ac- 
count for  differences  in  bioavailability  and  the  matrices  in  which  the  chemicals 
are  found." 
In  title  V  of  the  bill,  in  proposed  new  section  121(d)(3)(B),  add  at  the  end  the  fol- 
lowing new  sentence: 

"At  a  minimum,  facility-specific  variables  shall  include  climate,  soil  type, 
hydrogeology,  and  matrices  in  which  the  chemicals  are  found.  In  addition,  pref- 
erence shall  be  given  to  the  use  of  actual  site-specific  data  that  indicate  the  ex- 
tent of  environmental  release  and/or  biological  assimilation  of  hazardous  sub- 
stances found  at  the  site." 
In  title  V  of  the  bill,  in  proposed  new  section  121(d)(3)(C),  add  at  the  end  the  fol- 
lowing new  sentence: 

"Any  default  values  or  ranges  of  default  values  shall  not  be  used  unless  such 
values  have  been  validated  based  upon  empirical  data  collected  using  represent- 
ative samples  and  analyzed  in  accordance  with  recognized  scientific  standards." 
Explanation:  This  amendment  is  designed  to  ensure  that  the  Administrator  fol- 
lows proper  procedures  in  establishing  standardized  national  formulae  and  meth- 
odologies and  not  simply  uses  existing  unvalidated  models  to  set  protective  con- 
centration levels.  This  amendment  is  necessary  because  EPA  has  a  pattern  of  using 
its  unvalidated  Integrated  Exposure  Uptake  Biokinetic  (lEUBK)  model  to  set  policy 
for   levels    of  lead   in    soils    under   the    Superfund    and    RCRA   programs.    This 
unvalidated  model  should  not  simply  be  incorporated  wholesale  into  the  national 
risk  protocol. 

This  amendment  is  also  designed  to  ensure  that  EPA  consider  the  appropriate 
and  relevant  factors  in  establishing  the  standardized  national  formulae  and  meth- 
odologies and  not  rely  on  unvalidated  default  values. 


Statement  by  the  Association  of  State  and  Territorial  Solid  Waste 
Management  Officials  (ASTSWMO) 

The  purpose  of  this  statement  for  the  record  is  to  reflect  the  views  of  the  Associa- 
tion of  State  and  Territorial  Solid  Waste  Management  Officials  (ASTSWMO)  regard- 
ing legislation  recently  marked-up  and  passed  in  the  Senate  Superfund,  Recycling 
and  Solid  Waste  Management  Subcommittee,  namely  the  Superfund  Reform  Act  of 
1994  (S.  1834).  This  bill  is  to  be  considered  at  a  June  28,  1994  hearing  of  the  Senate 
Environment  and  Public  Works  Committee.  We  respectfully  request  that  this  state- 
ment for  the  record  be  included  as  a  part  of  the  record  for  that  hearing. 
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ASTSWMO  is  a  non-profit  association  which  represents  the  collective  interests  of 
waste  program  directors  of  the  nation's  States  and  Territories.  Besides  the  State 
cleanup  and  remedial  progrtim  managers,  ASTSWMO's  membership  also  includes 
the  State  regulatory  program  managers  for  solid  waste,  hazardous  waste,  under- 
ground storage  tanks,  and  waste  minimization  and  recycling  programs.  Our  mem- 
bership is  drawn  exclusively  from  State  employees  who  deal  daily  with  the  many 
management  and  resource  implications  of  the  State  waste  management  programs 
they  direct.  Working  closely  with  the  U.S.  Environmental  Protection  Agency  (U.S. 
EPA),  we  share  the  objectives  of  the  Congress  and  public  in  providing  for  safe,  effec- 
tive and  timely  investigation  and  cleanup  of  the  many  contaminated  sites  through- 
out the  nation.  We,  therefore,  have  a  fundamental  interest  in  the  dialogue  surround- 
ing the  proposed  legislation  (identified  hereafter  as  "S.  1834")  designed  to  reform 
and  restructure  the  Superfund  program. 

This  statement  for  the  record  outlines  ASTSWMO's  primary  concerns  and  inter- 
ests with  the  provisions  contained  in  the  Superfund  Reform  Act,  S.  1834.  Our  Asso- 
ciation continues  to  view  S.  1834  (and  its  House  companion  bill,  HR  3800)  as  the 
only  viable  legislative  vehicles  which  can  attain  CERCLA  reauthorization  in  the 
103d  Congress.  For  this  reason  we  have  worked,  and  will  continue  to  work  construc- 
tively to  assist  in  refining  and  improving  these  proposals  so  they  will  result  in  a 
final  statutory  reform  act. 

S.  1834  contains  many  features  we  consider  vital  to  a  sound  reauthorization,  in- 
cluding a  significant  State  role,  continued  use  of  the  strict,  joint  and  several  (includ- 
ing retroactive)  liability  scheme  ,  and  a  single  risk  exposure  goal  to  focus  remedy 
selection.  Candidly,  it  still  contains  some  blemishes  from  our  perspective,  and  we 
hope  that  as  the  legislation  is  finalized  by  the  Congress,  these  points  will  be  ad- 
dressed and  resolved  so  that  we  will  be  able  to  give  the  bills  our  full  support  as 
they  reach  critical  floor  votes.  We  have  outlined  these  points  of  importance  below, 
identifying  both  significant  changes  we  still  feel  necessary,  and  current  provisions 
which  we  consider  essential  to  retain  relatively  unchanged.  We  have  also  attached 
a  list  of  specific  changes  we  continue  to  recommend  to  Title  II,  State  Role,  which 
will  greatly  improve  the  implementation  of  the  statute  when  it  becomes  law. 

ASTSWMO  Comments  on  S.  1834 

1.  State  Registry:  The  State  Waste  Managers  are  very  concerned  with  the  concept 
of  a  State  Registry  for  many  reasons.  First  and  foremost,  this  appears  to  be  an  un- 
necessary mandate  placed  on  the  shoulders  of  State  governments.  Second,  we  ques- 
tion the  intent  of  this  concept.  For  example,  many  States  have  established  success- 
ful voluntary  cleanup  programs  which  have  resulted  in  large  amounts  of  land  being 
returned  to  productive  economic  use.  One  of  the  major  flaws  in  the  Federal 
Superfund  system  has  been  the  stigma  associated  with  being  placed  on  the  National 
Priorities  List  or  CERCLIS.  Our  primary  question  is,  how  will  developing  yet  an- 
other list  of  contaminated  sites  in  this  country  serve  to  alleviate  our  brownfields 
problem?  If  Congress  feels  compelled  to  continue  with  this  concept  of  a  State  Reg- 
istry, ASTSWMO  recommends,  at  the  very  minimum,  that  this  Registry  be  fully 
funded  by  the  Federal  government  and  that  it  be  limited  to  a  list  of  only  the  con- 
firmed contaminated  sites  in  a  State  based  on  a  preliminary  assessment  /  site  inspec- 
tion. 

2.  Authorization / Delegation:  We  wish  to  reiterate  our  support  for  the  concept  of 
delegation.  Delegation  is  a  concept  which  is  long  overdue.  AS'TSWMO,  with  EPA  as- 
sistance, recently  conducted  a  study  on  non-NPL  sites  and  found,  that  as  of  1992, 
States  had  remediated  over  2,600  non-NPL  sites.  State  capabilities  have  clearly 
grown  and  will  continue  to  grow.  Delegation  is  a  first  step  in  acknowledging  this 
growth.  An  authorization  process,  however,  we  believe,  is  the  only  true  method  for 
achieving  the  maximum  potential  and  output  availed  to  us  via  State  Waste  pro- 
grams. ASTSWMO,  therefore,  believes  that  the  concept  of  authorization  should  be 
revisited.  We  caution,  however,  that  only  an  authorization  process  which  affords 
States  the  opportunity  to  implement  their  own  laws  in  a  manner  substantially  con- 
sistent with  the  outcomes  achieved  via  the  proposed  Superfund  Reform  Act  is  wor- 
thy of  consideration.  An  authorization  proposal  which  wovdd  force  States  to  mirror 
the  Federal  Superfund  program  in  all  aspects  is  not  in  our  perspective  any  different 
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than  the  proposed  delegation  program,  and  therefore,  has  no  value.  We  also  note, 
that  any  authorization  model  developed  should  be  deemed  satisfactory  to  all  rel- 
evant Superfund  stakeholders  in  order  to  ensure  the  timely  passage  of  Superfund 
this  year.  Therefore,  we  would  rather  forego  an  authorization  program  than  accept 
either  a  flawed  authorization  model  or  stand  in  the  way  of  reauthorization  this  year, 
as  long  as  a  viable  delegation  program  is  included. 

3.  Pre-Introduction  RODS  Provision  (Section  130(a)(2):  Effectively,  all  RODs 
signed  before  the  enactment  of  this  Act  may  have  their  settlements  reopened  and 
subjected  to  an  allocation  procedure.  In  addition,  130(a)(3)  allows  the  allocation 
process  to  be  conducted  at  any  non-NPL  facility.  We  do  not  believe  that  either  the 
U.S.  EPA  or  the  State  regulatory  agencies  have  the  time  or  the  personnel  to  attempt 
this  momentous  task.  Nor,  do  we  believe  this  is  the  best  use  of  limited  governmental 
resources.  We  need  to  be  proactive  in  our  quest  to  remediate  hazardous  waste  sites. 
We  urge  the  Committee  to  reconsider  this  potentially  debilitating  provision  to  the 
Superfund  program  and  to  delete  it  in  its  entirety. 

4.  Strict,  Joint  and  Several  Liability:  We  wish  to  congratulate  Congress  for  rec- 
ognizing the  dire  importance  of  the  Strict,  Joint  and  Several  Liability  (including  ret- 
roactive liability)  scheme  under  CERCLA.  From  our  perspective  as  State  Waste  OfEi- 
cials.  Strict,  Joint  and  Several  Liability  is  vitally  important  to  compelling  cleanups 
at  non-NPL  sites.  When  determining  the  fate  of  the  Federal  Superfund  program, 
one  must  remember  that  as  of  1990  over  forty  States  have  adopted  some  form  of 
the  Strict,  Joint  and  Several  Liability  scheme  and  that  any  changes  in  the  current 
Federal  law  would  have  serious  ramifications  in  the  world  of  nonNPL  cleanups.  For 
example,  how  would  10,000 — 20,000  estimated  non-NPL  cleanups  be  funded  in  lieu 
of  the  current  retroactive  liability  provision? 

5.  Single  Numerical  Risk  Level:  We  suggest  that  language  either  be  added  to  the 
SRA  or  to  the  legislative  history  clarifying  the  true  intent  of  section  501(5)(d)(l) — 
National  Goals  for  the  Protection  of  Human  Health  and  the  Environment.  It  is  our 
understanding  that  by  this  section  Congress  intends  the  development  of  a  single  nu- 
merical risk  goal  for  chemical  carcinogens  and  noncarcinogens.  The  SRA,  however, 
states,  "National  goals  for  human  health  shall  be  expressed  as  a  single,  numerical 
level  for  chemical  carcinogens  and  noncarcinogens."  This  phrase,  "national  goals" 
has  caused  some  interested  parties  to  interpret^ contemplate  the  retention  of  the  cur- 
rent risk  range  for  carcinogens.  We  suggest  the  Committee  clarify  the  intent  of  sec- 
tion 121(d)(1)  line  13  the  following  revision,  "National  goals  for  human  health  shall 
be  expressed  as  a  single,  numerical  level  for  chemical  carcinogens  and  as  a  single 
numerical  level  for  noncarcinogens".  We  believe  the  development  of  a  single  numeri- 
cal risk  level  is  vital  to  the  success  of  the  Superfund  program  and  more  particularly 
the  reforms  suggested  in  Title  V  of  this  bill.  Our  members  have  found  the  current 
risk  range  to  be  the  single  biggest  cause  of  delay  and  dispute  when  selecting  a  rem- 
edy for  a  site.  The  balancing  tests  of  cost  and  technology,  coupled  with  a  single  nu- 
merical goal,  will  have  a  very  desirable  effect  on  future  remedy  selection  practices. 

6.  State  Cost  Share:  S.  1834  also  provides  for  a  State  to  pay  or  assure  payment 
of  15  percent  of  the  costs  of  all  response  actions  and  program  support  or  other  costs 
for  which  the  State  received  funds  from  the  Fund.  Currently,  States  are  responsible 
for  10  percent  of  the  remedial  action  costs  and  100  percent  of  the  operation  and 
maintenance  costs.  This  new  provision  will  increase  the  State  cost  share  to  15  per- 
cent and  require  States  to  pay  cost  shares  on  areas  not  traditionally  subject  to  State 
matches,  (i.e.,  program  support  costs,  site  studies  .  .  .  etc.).  Also,  under  the  new  allo- 
cation system.  States  will  be  responsible  for  providing  matches  for  orphan  shares 
financed  via  the  Fund;  and  for  a  generator  or  transporter's  share  of  municipal  solid 
waste  should  it  exceed  the  10  percent  cap.  In  tight  budgetary  times  this  may  become 
a  significant  increase  in  costs  to  be  placed  on  State  governments.  ASTSWMO  along 
with  the  National  Governors'  Association  has  recommended  that  the  State  match  for 
both  cleanup  actions  and  operation  and  maintenance  be  10  percent  for  all  sites. 

Further,  we  are  aware  that  many  consider  States  to  be  the  major  beneficiaries 
of  the  leveling  of  the  cost  shares  between  operation  and  maintenance  and  all  other 
response  costs  and  that  total  cost  analyses  seem  to  support  this  view.  We  represent 
State  Waste  Managers  and  do  not  wish  to  quarrel  with  competent  cost  analysts  over 
this  matter,  however,  we  wish  to  point  out  that  all  costs  are  ultimately  local,  and 
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while  national  averages  may  show  a  bias  in  favor  of  States,  those  States  with  small- 
er programs,  or  programs  with  less  reliance  on  expensive  O&M  costs  will  not  benefit 
to  the  degree  the  national  average  might  indicate.  Also,  it  is  our  understanding  that 
these  cost  estimates  were  based  on  a  relatively  stable  sized  NPL,  and  it  is  our  opin- 
ion that  the  current  bills,  because  of  the  financial  incentives  for  responsible  parties 
and  the  weight  given  to  public  input,  will  actually  tend  to  encourage  more  sites  to 
be  placed  on  the  NPL.  If  the  total  NPL  increases  significantly,  we  believe  total  costs 
will  increase  and  some  of  the  current  estimates  will  be  less  predictive  of  the  impacts 
on  States. 

Conclusion 

As  States  are  fast  becoming  the  primary  implementors  of  hazardous  waste  laws 
in  this  country,  ASTSWMO  hopes  that  its  recommendations  will  be  recognized  as 
constructive  improvements  to  the  Superfund  Reform  Act.  We  are  available  to  assist 
the  Committee  Staff  as  you  continue  your  deliberations  on  this  important  legisla- 
tion. 

ADDITIONAL  COMMENTS  ON  TITLE  II 

1.  P.  2-1,  Section  127(a)(1):  ASTSWMO  strongly  objects  to  the  phrase,  "Applica- 
tion for  Authority  ...  to  take  Preremedial  Action  at  Non-NPL  Facilities".  States  cur- 
rently enter  into  cooperative  agreements  with  CPA  to  obtain  funding  for 
preremedial  work  at  Non-NPL  facilities.  No  where  is  it  written  that  a  State  must 
apply  for  authority  to  conduct  preliminary  assessments  and  site  inspections  at  non- 
NPL  facilities.  It  is  our  understanding  that  the  National  Contingency  Plan  excludes 
the  Federal  Government  from  conducting  work  at  sites  which  do  not  score  above 
28.5  except  for  emergency  situations.  This  very  clearly  indicates  that  States  are  the 
only  parties  eligible  for  conducting  work  at  non-NPL  sites. 

RECOMMENDATION:  Delete  the  word  "Authority". 

2.  P.  2-19  Section  128(b)  Transition  Rules.  As  written  this  section  basically  pro- 
hibits the  transfer  of  Federal  lead  NPL  sites  to  State  agencies.  Cursory  figures  indi- 
cate that  4  out  of  5  sites  on  the  NPL  would  not  be  eligible  for  delegation  to  State 
agencies.  We  question  the  benefits  of  a  delegation  model  which  will  not  allow  for 
sites  to  become  delegated.  As  States  will  ultimately  be  responsible  for  the  long  term 
operation  and  maintenance  of  sites,  we  believe  delegation  of  Federal  lead  sites  will 
ultimately  serve  to  benefit  the  process. 

RECOMMENDATION:  Delete  transition  rules. 

3.  P.  3-17  Section  304(3)(E) — This  provision  requires  States  to  "provide  written 
approval  of  work  plans  for  response  actions  to  current  owners  and  prospective  pur- 
chasers before  affected  sites  are  acquired,  and  provides  written  certification  of  com- 
pletions .  .  ."  The  primary  reason  for  the  success  of  State  Voluntary  Cleanup  pro- 
grams is  the  ability  of  State  Regulatory  Agencies  to  tailor  their  programs  to  the  spe- 
cific needs  of  their  local  communities,  and  more  importantly,  to  accommodate  the 
resources  availed  to  them.  This  provision  would  cause  many  States  with  already 
well  established  programs  to  not  qualify  under  this  Act.  For  example,  many  States 
do  not  review  work  plans  prior  to  the  commencement  of  a  voluntary  cleanup  pro- 
gram; also  many  other  States  do  not  issue  letters  stating  that  a  PRP  has  completed 
its  work.  These  are  State  programs  which  merely  should  be  codified  in  Federal  law, 
not  have  the  Federal  law  dictate  its  requirements. 

RECOMMENDATION:  Delete  this  requirement. 
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